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I 

CYBER-CRIMES ON SOCIAL NETWORKING SITES 
 

 

 

| Authored By : Ms. Aayushi Devpura | 

 

 

1.1. Abstract  

The advancement in emerging net technology and its wide unfold knowledge ends up in 

security problem and cyber-crimes. Social Networking websites are used as a way of 

communication for interaction among people across the world, though it have numerous 

benefits like it helps in connecting people’s lives, buy products, share information etc., but 

unfortunately several threats also accompany these countless advantages. Even though it 

appears that social media has got the world closer, there is a flipside to it. Many offender use 

it as a vulnerable means to commit offences like identity theft, cyber terrorism, sending 

offensive messages etc. and many of us falls into such trap due to lack of awareness or overuse 

of social networking sites. The purpose of paper is to provide glimpse of how growth of social 

networking websites provides more scope for cyber criminals to carry out their illegal activities 

and the cases relating to the cyber offences happening on theses social networking sites, which 

have got the attention of public. The paper also covers the laws enacted under different statues 

to regulate cyber-crimes. 

1.2. Introduction  

The wide use of web provides platform to cyber criminals. Social media is a assortment of 

websites and applications built on idea of enhancing networking and sharing of data online.1 

The popular social media applications are Facebook, Whats App, twitter, Skype, Instagram, 

YouTube, etc. In past few years social media has gained popularity in the society. Despite the 

numerous benefits that social media provides globally, people need to be made aware of the 

threats accompany with social media. Unfortunately, Social media has become the favorite 

platform for cyber criminals to hold their dirty activities.2 Cyber Criminals are those who 

perform criminal activity through the computer networks violating the rules and regulations 

and laws which is known as cyber-crime. The common example of cyber-crimes are theft, 

damage, software piracy etc. Cyber criminals encourages social media users to publish their 

personal details like age, gender, address, phone number, etc. Social media provides platform 

to the cyber criminals to manipulate personal information and use that to commit crimes.  

1.3. Social Media 

Social network is a dedicated website or an application that permits users to communicate with 

one another by posting data, comments, messages, images etc.3 Social media is computer based 

technology that facilitates the sharing of ideas, thoughts, and data through the building of 

virtual networked and communities. Social media originated as the way to move with friends 

                                                             
1 What is social media?, “British Journal of Midfery”, vol.22 , 2014 

2 Social Media: A hunting ground for cyber criminals, www.bbc.com 

3 Oxford Dictionary 

http://www.bbc.com/
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and family however was later adopted by businesses that wished to reach out to customers 

through a popular new communication method. According to Forbes, there are about 1 billion 

social media accounts all over the world, these accounts makes almost all of the countries of 

the world connected with each other. Social media is a very common in today’s modern world, 

social media is considered to be one of humanity’s greatest achievements and 

accomplishments.4 

1.4. Cyber-crimes  

Cyber-crime is a dangerous crime involving computers or digital devices, during which a PC 

is either a target of the crime, a tool of the crime or contain proof of the crime. Cyber-crime 

has become one of the most complex global issue in the legal framework. Cyber-crime 

primarily outlines any criminal activity that happens over internet. . There are many examples 

such as fraud, malware such as viruses, identity theft and cyber stalking. Cyber-crimes are 

broadly categorized into three groups such as crime against:5 

 INDIVIDUAL:  This type of cyber-crime can be in the form of cyber stalking, distributing, 

trafficking and "grooming". 

 PROPERTY: This type of cyber-crime includes stealing a person's bank details and drain 

off money; misuse the mastercard to create frequent purchases online; run a scam to 

induce naive individuals to give their hard-earned money; use malicious package to 

realize access to an organization's web site or disrupt the systems of the organization. The 

malicious package also can injury software and hardware, a bit 

like vandals injury property within the offline world. 

GOVERNMENT:  Crimes against government includes cyber terrorism. If criminals are 

successful, it can cause devastation and panic amongst the citizen. If criminals are successful, 

it can cause devastation and panic amongst the citizen. In this class, criminals hack government 

websites, military websites or circulate propaganda. 

1.5. Crimes on Social Media 

1) Hacking 

Hacking usually refers to unauthorized intrusion into a computer or a network. Cyber 

criminal use completely different attack techniques to urge access to targeted users digital 

devices. Cyber criminals send email or messages to the social media user’s when users 

click thereon link get hacked by criminals. Hacking can also refer to non-malicious 

activities, usually involving unusual or improvised alterations to equipment or processes. 
 

2) Identity Theft 

Identity theft is a serious crime which have damaging and comprehensive effect for its 

victims. Online identity theft is the most common cyber-crime. Identity theft is committed 

to steal somebody’s identity without users permission to steal cash or to commit fraud.  

                                                             
4 https://www.bartleby.com/essay/Social-Media-and-its-Impact-FKC6QSLYTJ  

5 https://www.urbanpro.com/class-ix-x-tuition/essay-on-cyber-crime  

https://www.bartleby.com/essay/Social-Media-and-its-Impact-FKC6QSLYTJ
https://www.urbanpro.com/class-ix-x-tuition/essay-on-cyber-crime
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Identity thieves more and more use technology to get people’s personal data for identity 

fraud. The cyber criminals use social media to gather targeted users data. Criminals use 

stolen data to commit illegal activities. 
 

3) Phishing  

It is well known that email messages, texts and phone calls are strategies normally 

employed by criminals to individuals with the aim of committing money or identity fraud. 

Social media phishing attack is an initial choice among cyber criminals. Phishing is a 

common threat on the social media during which the offender creates and controls fake 

websites that appears the real ones to lure victims to reveal the personal information.6 

Generally, users receive links on social networking sites and when they tap on that link 

offender collect all the users’ data.  
 

4) Cyberbullying and Cyber Stalking  

Some of the common threats related to social networking sites are cyber bullying and cyber 

stalking. Cyber bullying is the use of technology like internet, emails, and social 

networking sites to harass, threaten, embarrass, or target an individual. Cyber bullying or 

any sort of bullying is against law. It can have horrible outcomes. Cyber Stalking has been 

outlined as a person who follows or contacts a woman, despite the clear indication of 

disinterest by the woman or monitoring the use of internet or electronic communication of 

woman. Both of these crimes have legal consequences and conjointly embrace 

imprisonment. 7 

  

5) Posting videos of criminal activity  

As smartphone and social media technology continue improve hand in hand, a lot of and 

more criminals are posting videos of their crimes on social media. Whereas this sounds 

somewhat atrocious, it very is simply short-sighted as a lot of and more police departments 

and prosecutors are able to depend upon these videos to arrest and convict these criminals. 
 

 

1.6. CASE LAWS 

 Google India Private ltd. v. Visaka Industries limited 8 

Visaka industry ltd, a construction materials company filed a case against Google India for 

criminal conspiracy, and publishing false defamatory content about the company in 2011 

alleging that a blogger named Gopal Krishna used Google’s Blogspot.com to spread the content 

which stated that, the company had connection with congress party and therefore the company 

                                                             
6 “ threats and anti threats strategies on social networking sites”, International journal of computer network  

7 Cyber bullying is rampant in India, The Logical Indian, https://thelogicalindian.com/good-to-

know/government-awareness/report-cyber-bullying/  

8 Second appeal No. 505, 2016 

https://thelogicalindian.com/good-to-know/government-awareness/report-cyber-bullying/
https://thelogicalindian.com/good-to-know/government-awareness/report-cyber-bullying/
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could manufacture asbestos. The A.P high court held Google India to be liable and therefore it 

filed the appeal in S.C which is still pending. 9 

 Suhas Katti v. Tamil Nadu10 
 

It was the first case in India where a conviction was handed down in connection with the 

posting of obscene messages on the Internet under the controversial section 67 of IT Act, 2000. 

In the case, a woman complained to the police about a man who was sending her obscene 

messages in a Yahoo message group. The accused also forwarded the emails received in a fake 

account opened by him in the victim’s name. The victim also received phone calls by people 

who assumed she was a prostitute.  

 Janhit Manch & Ors. v. UOI11 

The petition sought a blanket ban on pornographic websites. The NGO had argued that websites 

displaying sexually explicit content had an adverse influence, leading youth on a delinquent 

path.  

 JNU MMS SCANDAL case, 
 

In this cases a pornographic MMS clip was apparently made in the campus and transmitted 

outside the university. The two student initially tried to extort money from the girl in the video 

but when failed the culprits put the video out on mobile phones, internet, social networking 

sites. They were punished under sec 66E of IT Act, 2000. 

1.7. LEGAL PROVISIONS RELATING TO CRIMES ON SOCIAL MEDIA 

The Information Technology Act, 2000 provides for legal provisions relating to the crimes on 

social media: 

1. Cyber Defamation  

Cyber defamation is publishing of defamatory material against another person with the help of 

computers or internet. The offence of defamation is punishable under sec 500 of IPC with a 

simple imprisonment up to 2 years or fine or both. Sec 66 A of the Information technology act, 

2000 does not specifically deals with the offence of cyber defamation but it makes punishable 

the act of sending grossly offensive material for causing insult, injury or criminal intimidation.  

2. Cyber obscenity and pornography  

The IT Act, 2000 provides for all aspects of cyber obscenity and punishes for: 

 Sec 66E(Violation of privacy) 

Whoever, intentionally or knowingly captures, publishes or transmits the image of a private 

area of any person without his or her consent, under circumstances violating the privacy of that 

                                                             
 

9 https://indiankanoon.org/doc/144020000/  

10 C.C.NO.4680/2004  

11 PIL No. 155 of 2009  

https://indiankanoon.org/doc/144020000/
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person, shall be punished with imprisonment which may extend to three years or with fine not 

exceeding two lakh rupees. 

 Sec 67 Punishment for publishing or transmitting obscene material in electronic form. 

-Whoever publishes or transmits or causes to be published or transmitted in the electronic 

form, any material which is lascivious or appeals to the prurient interest or if its effect is 

such as to tend to deprave and corrupt persons who are likely, having regard to all relevant 

circumstances, to read, see or hear the matter contained or embodied in it, shall be punished 

on first conviction with imprisonment of either description for a term which may extend to 

three years and with fine which may extend to five lakh rupees and in the event of second 

or subsequent conviction with imprisonment of either description for a term which may 

extend to five years and also with fine which may extend to ten lakh rupees. 

 

 Sec 67A Punishment for publishing or transmitting of material containing sexually 

explicit act, etc., in electronic form. -Whoever publishes or transmits or causes to be 

published or transmitted in the electronic form any material which contains sexually 

explicit act or conduct shall be punished on first conviction with imprisonment of either 

description for a term which may extend to five years and with fine which may extend to 

ten lakh rupees and in the event of second or subsequent conviction with imprisonment of 

either description for a term which may extend to seven years and also with fine which may 

extend to ten lakh rupees. 

 Sec 67 B Child Pornography- The offender is punishable on first conviction with 

imprisonment which may extend to 5 years and with fine which may extent to Rs 10 lakh 

and second or subsequent conviction with imprisonment up to 7 years and with fine which 

may extent to Rs 10 lakh. 

3. Cyber Stalking  

The offender is punishable on first conviction with imprisonment which may extend to 3 years 

and shall be liable to fine and second or subsequent conviction with imprisonment up to 5 years 

and with fine.12 

4. Hacking and Virus Attacks  

It is a computer trespass where the hackers enters the computer resource without permission of 

actual owner. Sec 43 of the IT Act, 2000 punishes the offence with imprisonment for a term 

which may extent to 3 years or with fine which may extent to Rs 5 lakh or both.  

5. Privacy Violation  

Sec 72 Penalty for breach of confidentiality and privacy.-Save as otherwise provided in this 

Act or any other law for the time being in force, if any person who, in pursuance of any of the 

powers conferred under this Act, rules or regulations made thereunder, has secured access to 

any electronic record, book, register, correspondence, information, document or other material 

without the consent of the person concerned discloses such electronic record, book, register, 

correspondence, information, document or other material to any other person shall be punished 

                                                             
12 Inserted by criminal amendment act, 2013 
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with imprisonment for a term which may extend to two years, or with fine which may extend 

to one lakh rupees, or with both. 

6. Sec 66C( Identity theft) 

Whoever, fraudulently or dishonestly make use of the electronic signature, password or any 

other unique identification feature of any other person, shall be punished with imprisonment of 

either description for a term which may extend to three years and shall also be liable to fine 

with may extend to rupees one lakh. 

1.8. Preventive Measures 

To avoid becoming a victim of cyber-crime, we all need to accept responsibility for our own 

security and safety online. This means using safe online practices and being aware of the ways 

that criminals try to obtain personal information online. 

There are some practical things you can do to help protect against and prevent cyber-crime, 

including: 

 being on the lookout for email scams, 

 securing your computer from cyber-crime attacks, 

 staying safe on social media, 

 exercising caution when shopping online, 

 keeping your personal information protected, and 

 adopting strategies to prevent exposure to inappropriate online content.13 

1.9. Conclusion  
 

 

Internet has been a boon and curse for everyone. On one hand everything has become so easy 

and convenient, and on the other hand this has made cyber offenders to take advantage of the 

situation. Cyber criminals are more interested in social due to the outrageous variety of users 

and lack of awareness among many individuals using social networking sites. We can minimize 

the threat of cyber-attack or cyber-crime by getting a little aware and conscious while using 

social media platforms. It is possible to ensure the security of your personal data of those social 

media platforms with a very minimal effort. Do not share your password with any of your 

friends or colleagues or even on any online form. It is also suggested avoiding share 

information about your debit or credit card over these social media networks in order to avoid 

credit/debit card fraud, as well. 

 

 

 

 

 

 

                                                             
13 ACORN PROTECT AND PREVENT CYBER-CRIME, https: //www.acorn.gov.au/protect-and-prevent 

https://www.acorn.gov.au/protect-and-prevent/email/
https://www.acorn.gov.au/protect-and-prevent/computer/
https://www.acorn.gov.au/protect-and-prevent/social-media/
https://www.acorn.gov.au/protect-and-prevent/online-shopping/
https://www.acorn.gov.au/protect-and-prevent/personal-information/
https://www.acorn.gov.au/protect-and-prevent/children
https://www.acorn.gov.au/protect-and-prevent
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II 

CYBER SECURITY 
| Authored By : Ms. R. Sarani | 

 

 

2.1. Introduction 

Cyber security also known as the information technology security refers to a set or body that 

consists of the techniques which is used to protect the integrity of data, programs, networks or 

unauthorised access. Knowing about cyber security, now comes the question as to why it is 

important? And also the need to protect it? It is important because any organisation be it small 

or large, they collect and store the data in computers. According to Forbes, the global cyber 

security market is expected to reach 170 billion by 2020. In general sense, it is protecting the 

data from digital attacks. Cyber-attacks aim is to change, access and destroy the sensitive 

information of the users. They also extort money from them and interrupt the business process. 

Central, state and local governments hold large amount of data and confidential records online 

in digital form that becomes primary target for a cyber-attack.14 India has experienced 

tremendous growth of information technology and established itself as popular IT destination 

in world. It is ranked on number three position in world after China and United State in the 

usage of internet15. A report from IAMAI16 revels that India is expected to be second largest 

by 2015 with 330 to 370 million internet users. 

2.2. 3 PILLARS OF SOCIAL SECURITY: 

For a successful cyber security, there must be multiple layers of protection but apart from that 

there are 3 pillars necessary for an effective defence from the cyber-attacks. 

 People –  

They must be specialised in their field and must stay up to date with skills and must understand 

their role correctly so that it helps in mitigating the risks and threats. The passwords must be 

set strongly, must backup their data regularly. Basic principles of cyber security should be well 

read.  

                                                             
14 A Report form CISCO, Cybersecurity: Everyone’s Responsibility, 2010.  

15 A Fifty Second Report. Cyber Crime, Cyber Security and Right to Privacy, Ministry of Communications and 

Information Technology, Department of Electronics and Information Technology, Govt. of India, February 2014 

16 A Report, Digital India 2014, IAMAI 2013. 
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 Processes –  

A Correct framework must be established so that it guides you on how to mitigate the risk. This 

processes define the activities of the organisation, roles and documentation. Regular update of 

the processes is required as the cyber threat keeps on changing and such update is for adapting 

with the threat. 

 Technology – 

Technology gives the required tools in protecting the data of the organisations and the 

individuals from the risks and threats. Main entities to be protected are the cloud, endpoint 

devices and the networks. Once the cyber risks are identified, then we should look for the 

technologies that can help us. Depending on the risk assessment, we can prevent or reduce the 

impact of the attack. DNS Filtering, malware protection, antivirus software and the firewall are 

the common technology that is used in protecting the sensitive information. 

2.3. Types of Cyber Security Threats: 

Technologies keep coming and they get changed, so it is a challenging task to keep it up to 

date, but it is necessary to protect them and they take many forms. Some of them are 

i. Ransomware  

It is a type of malware where by encryption the attacker locks the victim’s computer files and 

a demand for payment is made for decryption and unlocking. 

ii. Malware 

Any file that harms a computer file or programme is considered as malware and encompasses 

the social engineering, viruses, worms and Trojans. 

iii. Social Engineering 

For gaining computer access, social engineering is used to manipulate and deceive victims and 

is done by making the user click the malicious links or it can also be achieved by physically 

gaining access. It is a tactic where they trick and get the sensitive information. 

According to report about 1,00,000 virus/ worms are reported to be active each day and out of 

which 10,000 are identified as new and unique.17 In 2013, total 4,356 cases were reported 

                                                             
17 A Fifty Second Report. Cyber Crime, Cyber Security and Right to Privacy, Ministry of Communications and 

Information Technology, Department of Electronics and Information Technology, Govt. of India, February 2014 
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under IT Act while this figure was 2,876 in 2012. In other words, there was rapid growth about 

51.5% from 2012 to 2013.18 

iv. Phishing 

Phishing is done by sending fraudulent mails that resembles like coming from a reputed source 

but the intention is to take the sensitive information like passwords and credit card information. 

This can be avoided by having a technology solution that helps in filtering these types of mails.  

2.4. Legal Framework for Cyber Security in India: 

1. Indian IT Act,  2000 
 

Section 43 – Tampering of electronic records, 

Section 65 - Tampering with computer source code, 19 

Section 66 - Hacking & computer offences20 
 

2. Indian Copyright Act 

States any person who knowingly makes use of an illegal copy of computer program shall be 

punishable. Computer programs have copy right protection, but no patent protection.  

 

 

 

 

 

                                                             
18 A Report on, Crime in India 2013 compendium, National Crime records Bureau, Ministry of Home affairs, 

Govt. of India 

19 Whoever knowingly or intentionally conceals, destroys or alters or intentionally or knowingly causes another 

to conceal, destroy or alter any computer source code used for a computer, computer programme, computer 

system or computer network, when the computer source code is required to be kept or maintained by law for the 

time being in force, shall be punishable with imprisonment up to three years, or with fine which may extend up 

to two lakh rupees, or with both. Explanation.—for the purposes of this section, "computer source code" means 

the listing of programmes, computer commands, design and layout and programme analysis of computer 

resource in any form. 

20 Whoever with the intent to cause or knowing that he is likely to cause wrongful loss or damage to the public 

or any person destroys or deletes or alters any information residing in a computer resource or diminishes its 

value or utility or affects it injuriously by any means, commits hacking. 

 Whoever commits hacking shall be punished with imprisonment up to three years, or with fine which may 

extend upto two lakh rupees, or with both. 
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3. Indian Penal Code 

Section 406 - Punishment for criminal breach of trust21 and Section 420 - Cheating and 

dishonestly inducing delivery of property.2223 

4. Indian Contract Act, 1872 

Offers following remedies in case of breach of contract, Damages and Specific performance of 

the contract. 

 

2.5. Challenges of Cyber Security: 

 

Elements of cyber encompass all of the following: 

 Network security 

 Application security 

 Endpoint security 

 Data security 

 Identity management 

 Database and infrastructure security 

 Cloud security 

 Mobile security 

 Disaster recovery/business continuity planning 

 End-user education 
 

2.6. Conclusion: 

Thus an overall view about cyber security, its elements, challenges and the legal framework in 

India for the protection of data is outlined in the above paper. Though we have so much laws, 

rules, safety measures for the protection of data and sensitive information, threats and risks 

continue to occur. We cannot stop it from coming but can be lessen down. Measure and 

awareness are necessary to protect them. 

                                                             
21 Punishment for criminal breach of trust.—Whoever commits criminal breach of trust shall be punished with 

imprisonment of either description for a term which may extend to three years, or with fine, or with both. 

22  Cheating and dishonestly inducing delivery of property.—Whoever cheats and thereby dishonestly induces the 

person deceived to deliver any property to any person, or to make, alter or destroy the whole or any part of a 

valuable security, or anything which is signed or sealed, and which is capable of being converted into a valuable 

security, shall be punished with imprisonment of either description for a term which may extend to seven years, 

and shall also be liable to fine. 

23 Nandkumar Saravade, Director, Cyber Security and Compliance NASSCOM : Cyber Security Initiatives in 

India 

http://whatis.techtarget.com/definition/cybersecurity
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III 

CYBER FORENSICS 
| Authored By : Ms. Uma Jain | 

 
 

3.1. Abstract 
 

This paper describes cyber forensics, also known as computer forensics, which is associated 

with the investigation of computer crimes. It is a subdivision of digital forensic science, which 

relates to detect the evidence in computers and digital storage media. Cyber forensics refers to 

identify, preserve, recover, analyze, present facts, and opinions respect to the digital 

information. Computer forensics may be used in civil proceedings as well as criminal 

proceedings.  Evidence composed from cyber forensic analysis is typically subjected to similar 

procedures and performs as supplementary digital evidence. With the advancements of use of 

computers, the need for cyber forensics came into light to protect the users of computer. 

3.2. Introduction 
 

Cyber forensics also known as computer forensic science. It is basically a subdivision 

of digital forensic science which helps in searching proof related to computers and 

digital storage media. The objective of cyber forensics is to examine digital media forensically 

and identifying, preserving, recovering, analyzing and presenting facts and opinions pertaining 

to the digital information. 

It relates to the investigation of computer crime, computer forensics may also be used in civil 

proceedings and criminal proceedings are also done in cyber forensics. It involves same kind 

of techniques, rules and principles to data recovery, but with some extra guidelines and 

practices made to create a legal audit trail. 

Evidences pertaining to computer forensics investigations are usually the same guidelines and 

practices which are of other digital evidences. In the early 1980s personal computers became 

more available to users which lead to result in committing fraud which comes under criminal 

activity. With the rapid growth the crimes also grew which called for cyber forensics 

investigation in order to remove such practices. Today it is used to investigate a crime such 

as, child pornography, fraud, espionage, cyberstalking, murder and rape. The civil proceedings 

includes Electronic discovery) 

3.3. History 

The first case of computer crime in the world was recorded in Texas, USA in 1966  and 

punishment was given for five-year sentence. In the 1970s and 1980s personal computers 

became accessible, both at home and in the workplace; subsequently law enforcement agencies 

noticed the emergence of a new class of crime: computer crime. Similar to all crime, this 

computer crime required investigation reliable evidence for successful prosecutions. So 

emerged the need of computer forensics which is also known as cyber forensics, which aims 

to solve, document and enable prosecution of computer crime. By the 1990s, law enforcement 
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agencies in country which is technologically advanced became aware of computer crime, and 

had adopted procedure for its investigation and prosecution. Many scientific research centers 

were also formed, and the software industry also aided by providing various specialized tools 

to help in investigation of computer crime 

Computer forensics is systematic inspection of the computer system and its contents for 

evidence or supportive evidence of a civil wrong or a criminal act during the investigation. 

Computer forensics requires specialized expertise and tools which is provided by software 

industry. It is more than the normal data collection and preservation techniques available. 

Computer Forensics is simply the application of computer investigation and analysis 

techniques which helps in determining legal evidence. This process often involves the 

investigation and examination computer system, but it is not limited to the data acquisition of 

the media within the computer. The forensic examiner gives an opinion, based upon the 

examination of the material that has been recovered. After giving of an opinion and report, he 

will determine that it would be used for criminal, civil or unauthorized activities. Mostly, 

computer forensics experts investigate data storage devices, which are not limited to hard 

drives, portable data devices. 

3.4. Need for Computer Forensics 

a. To find out digital evidences whether lost, deleted or damaged 

b. To find out who is the criminal behind this crime 

c. Presenting evidences in a way that it helps in legal action 

d. To recover data if hardware or software fails 

3.5. Computer forensics experts: 

 Identify sources of documentary or other digital evidence 

 Protect the evidence 

 Analyse the evidence 

 Present the findings 

Computer forensics should be done in such a way that it adheres to the standards of evidence 

that are admissible in a court of law. Thus, computer forensics must be techno-legal in nature 

rather than purely technical or purely legal. 

Digital evidence is any data which is kept preserved in the computer system which can be read 

by any person. There can be two types of digital evidence: Persistent data which means any 

data which is not affected by the computer turn off or on. For example data kept in hard drive. 

And second is, Volatile data which means if the computer is turned off then the data will also 

be deleted. For example deleted files, web browsing history. 
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Now a days, companies or organizations are using cyber forensics or computer forensics in 

wide number of cases such as; 

* Intellectual Property theft 

* Industrial espionage 

* Employment disputes 

* Fraud investigations 

* Forgeries 

* Bankruptcy investigations 

* Inappropriate email and internet use in the work place 

* Regulatory compliance 

 

3.6. Stages of an examination                                                                                      

The process of computer forensic examination is divided into six stages mentioned in 

chronological order: 

 Readiness 

Forensic readiness is an important aspect and easily overlooked stage in the examination 

process. In commercial computer forensics it can include educating clients about system; for 

example, forensic examinations will provide stronger evidence if a device’s auditing features 

have been activated prior to any incident. For the examiner, readiness will include proper 

training, regular testing and verification of their software and equipment, awareness of 

legislation, dealing with unexpected issues and ensuring that the on-site acquisition kit is 

complete and is in working condition. 

 Evaluation 

The evaluation stage consist of instructions directed, the clarification of those instructions if 

unclear, risk analysis and the allocation of roles and resources. Risk analysis for law 

enforcement may include a through report on the likelihood of physical threat on entering a 

suspect’s property and how to prevent it. Financial organizations also need to be aware of health 

and safety issues, conflict of interest issues and of possible risks – financial and to their 

reputation – on agreeing to a particular project. 

 Collection 

The main part of the collection stage, is collecting and has been introduced above. If collection 

process is to be carried out on-site rather than in a computer forensic laboratory, then this stage 

would include identifying and securing those devices and further preventing any threat to 

devices which may store evidence and documenting the scene. Interviews or meetings with 

individuals who may have any such information relevant to the examination (which could 

include the end users of the computer, and the manager and person providing computer 
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services, such as an IT head) would usually be carried out at this stage. The collection stage 

also involves collecting labeling and bagging of evidential material from the site, to be sealed 

in numbered tamper-evident bags. Proper assistance should be given to securely transporting 

the material to the forensic laboratory. 

 Analysis 

Analysis relays on the specifics of each job. The examiner usually provides feedback to the 

customer during analysis and from this dialogue the analysis may take a different path or be 

narrowed to specific areas. Analysis must be accurate, thorough, impartial, recorded, and 

carried out completed within the time frame available and resources allocated. There are 

various tools available for computer forensics analysis. It is our opinion that the examiner 

should use all tools available to him and feel comfortable with as long as he can justify their 

choice. The main requisites of a forensic tool is that it must do what it is meant to do and the 

only way for examiners to be sure of this is for them to frequently test and calibrate the tools 

they rely upon before conducting analysis. Dual-tool verification can confirm result integrity 

during analysis (if with tool ‘A’ the examiner finds artifact ‘X’ at location ‘Y’, then tool ‘B’ 

should replicate these results). 

 Presentation 

This stage requires the examiner to produce a structured report on their findings, mentioning 

the points in the initial instructions along with any additional instructions. It shall also cover 

any other relevant information which the examiner needs to include. The report must be written 

with the end reader in mind; in many cases the reader will be layman, and thus reader-

appropriate terminology should be used. The examiner should also be prepared to indulge in 

meetings or telephone conversations to discuss and elaborate on the report. 

 Review 

As with the readiness stage, the review stage is often neglected or disregarded. This may be 

due to the discern costs of doing work that is not billable, or the need ‘to get on with the next 

job’. However, if review stage is incorporated into each examination it will help in saving some 

money and improve the level of quality by making upcoming examinations more efficient and 

effective. A review of an examination can be simple, quick and can begin at any of the above 

stages. It may include a basic analysis of the problem encountered, what went well, and how 

the learning from this examination can be incorporated into future examinations’. Feedback 

from the instructing party should also be considered in regard. Any lessons learnt from this 

stage should be incorporated into the next examination and fed into the readiness stage. 
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3.7. Conclusion 

This computer forensics would enable person to find out the evidences whether it is deleted or 

lost. This will achieve success in coming future as it protects the users of computer and the 

matter now goes to court so the remedy would be granted to each and every person who is 

aggrieved. As now world is becoming digitalized so people are purchasing more and more 

computers and laptops and they also do their office work on computers so cyber forensic will 

be a great way to solve the problem of  hacking and other mal practices done by the criminals.  
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IV 

CYBER CRIMES – TRAUMA FOR WOMEN 
| Authored By : Ms. Sonali Raghuwanshi & Ms. Vandita Singh | 

 

 

4.1. Abstract 

Cyber world is emerging as a new platform for the crimes. Maximum number of victims are 

women. Trolling, abusing, threatening, stalking, voyeurism, body-shaming, defaming, 

surveillance, revenge porn and other forms of indecent representation of women are pervasive 

in the cyber world. These crimes are mostly found to occur through fake ids through Facebook, 

twitter, LinkedIn etc. There is always a way out for every problem, hence there are various 

laws setup to punish the criminals. They are established to protect the general public and 

provide security and safety to the personal data. There are sections in Information and 

Technology Act, 2000 where stalkers and cybercriminals can be booked for breaching of 

privacy. Cyber Crime Prevention against Women and Children (CCPWC) Scheme is launched 

to control cybercrimes against women and children in the country. With the increase 

technology, cyber-crime and victimization of women is also increasing and creates a major 

threat to the safety and security of the users. IT Act 2000, is enacted to combat crimes in cyber 

world. The Act has stated certain offences as publishing of obscene materials, cyberbullying, 

hacking, tampering thee data as punishable offences. The paper mainly focusses on the 

situation of women in the cyber world. We will be discussing on the various aspects of mental 

and physical problems faced by the women in the cyber world. The main objective of the paper 

is to make the women victims aware of the crimes and inherit in them a spirit of confidence 

that they could come up with their problems and unmask the criminals. 

4.2. Introduction 

 Cybercrime deals with the use of a computer as an instrument to illegal ends, such as 

committing, trafficking in child pornography, fraud and intellectual property, violating privacy, 

stealing identities. Cybercrime comprises of   wide range of activities, but generally they can 

be broken into two categories firstly Crimes that target computer networks or devices which 

include viruses and denial-of-service (DoS) attacks and Crimes that use computer networks to 

advance other criminal activities which include cyberstalking, phishing and fraud or identity 

theft. More broadly, cyber-crimes may be identified with ‘criminal activities that make use of 
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computers and networks’24; or crimes committed on the internet.25 Internet usage  in India is 

one among the highest in the world. 

4.3. Cyber-crime against women 

Internet and technology has enabled many people to actively participate in public life. It has 

become a platform to express our views openly. But this participation comes at a cost for 

women   who face online violence and abuse for expressing their opinions on social media. 

Online abuse takes aim at women’s sexuality, reducing them to sexual objects and reinforcing 

gender stereotypes. In the recent past, journalists like Barkha Dutt, student leaders like Shehla 

Rashid, and actors like Swara Bhaskar have faced horrific online abuse. Rape and death threats 

and other forms of gendered abuse have been directed at them for merely expressing their 

opinions online26. The National Crime Records Bureau says that around 12,000 incidents of 

cyber-crimes were reported in 2016, and nearly the same number that were reported the 

previous year were still pending investigation.27More than 60% of complaints lodged to the 

Karnataka State Women’s Commission are about the harassment of women on social media, 

according to the commission’s chairperson Nagalakshmi Bai.28 According to a monthly crime 

statistics collected by the police of Karnataka, in December 2018, 26 cases of cybercrimes 

against women were reported at cybercrime police stations in the state and 96 in the entire 

year 29.Chairperson for the National Commission for Women Rekha Sharma said the National 

Commission, too received a lot of complaints of such nature, and they were propagating day 

by day as due to increase in the usage of social.30 

 

 

                                                             
24 Thesop.org/story/technology/2009/09/19/key-cybersecurity-term. 

25 www.usbank.com/cgi_w/cfm/about/online_security/terms_defs.c. 

26 //amnesty.org.in/need-talk-online-violence-women-india-2/ 

27 //ncrb.gov.in/StatPublications/CII/CII2016/pdfs/Crime%20Statistics%20-%202016.pdf. 

28//economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=tex

t&utm_campaign=cppst. 

29//economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=tex

t&utm_campaign=cppst. 

30//economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=tex

t&utm_campaign=cppst. 

http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/Crime%20Statistics%20-%202016.pdf
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
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4.4. Types Of Cyber Crimes Against Women 

a. Cyber Harassment. 

Cyber Harassment refers to online harassment i.e., one which is caused through the use of 

Internet. It is a resultant of the usage of email, instant messaging, and derogatory websites to 

bully or otherwise harass an individual or group through personal attacks.31As the use of 

Internet is becoming increasingly an important sector of human life. It has also become a 

critical space where voices of women are heard and their inability to feel safe. In India, there 

have been a number of reports in the media about women who reported online abuse to social 

media platforms, but received highly unsatisfactory responses.32Recently, journalists like 

Barkha Dutt, student leaders like Shehla Rashid, and actors like Swara Bhaskar have faced 

horrific online abuse33. Journalism is an important field where women face harassment and 

according to a study journalism is the only category where women face more harassment than 

men i.e., women receive three times more on counterpart to men.34 A journalist in India Dhanya 

Rajendran was criticized online for panning a movie on Twitter. The editor-in-chief of the 

digital news platform The News Minute was stated as a prostitute and was asked to upload 

nude photographs and videos of herself and accused of performing sex acts with her 

supporters. The trolling continue for three days and had more than 30,000 tweets. Barkha Dutt 

received 3,020 abusive tweets, 35while Rana Ayyub received 2,582 abusive tweets.36 Thus, the 

women are facing harassment and it is our duty to keep them safe. 

b. Cyber Stalking 

Cyber stalking is when a person is followed and pursued online which leads to the invasion of 

privacy and watch on every move. It is a type of harassment, which can shatter the life of the 

victims and leave them feeling very loath and threatened. A cyber stalker does not engage in 

direct physical threat to a victim, but follows the victim’s activity online so that the 

information can be collected and threatens in different forms of verbal intimidation. There are 

three types of cyber stalking email stalking, computer stalking and internet stalking. As per 

                                                             
31 //definitions.uslegal.com/c/cyber-harassment/. 

32//amnesty.org.in/need-talk-online-violence-women-india-2. 

33//amnesty.org.in/need-talk-online-violence-women-india-2/. 

34 //demos.co.uk/press-release/demos-male-celebrities-receive-more-abuse-on-twitter-than-women-2/. 

35 www.hindustantimes.com/interactives/lets-talk-about-trolls/whats-it-like-to-get-trolled-all-day-long/. 

36 Ibid. 
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reports of the Rachakonda Commissionerate in Karnataka, A sudden rise in the complaints 

dealing with cyber stalking has been noticed in January 2019. Eight complaints of social media 

harassment and cyber stalking have been lodged in 23 days in January 2019. 37In Manish 

Kathuria And Ors. Etc. Etc. vs State Of Punjab 38And Others which was the first reported 

case of cyber-stalking in India and became the reason for the amendment of IT Act 200839, 

this case involved stalking of a woman named Ritu Kohli. Ritu Kohli was followed by man 

Kathuria on a chat site, he abused her by using obscene language and then circulated her 

telephone number to different people. Later, he started using her identity so that he can chat 

on the website named as "www.mirc.com". Resulted  to this  she started receiving almost forty 

obscene telephone calls at odd hours of the night for three days continuously. This forced her 

to report the matter to the Delhi Police. After, the complaint was filed, Delhi Police traced the 

IP addresses and arrested Manish Kathuria under Section 509 of the Indian Penal Code. As 

there was no provision to cyber stalking at the time of complaint thus, the IT Act could not be 

made applicable. While there is no record of any following proceeding, this case awakened 

the Indian legislators to the need of a legislation to address cyber-stalking. Even then, it was 

only in 2008 that Section 66-A was introduced.40Karan Girotra V. State  ,President Pranab 

mukharjee's daughter stalking case   Vinu Priya Case, are various cases which showed cyber 

stalking against women in various sectors 

c. Cyber Pornography 

The case of Air Force Balbharati School  (Delhi)  is a recent case comes under this category 

where a student of the School was teased by all his classmates for having a pockmarked face. 

The student become tired of the cruel jokes and decided to get back at his tantalizers. He 

morphed and uploaded nude photographs of his classmates and teachers on a website that has 

free web hosting service. The father of one of the class girls featured on the website came to 

know about this and lodged a complaint with the police41. It is covered by the IT Act 2000 to 

a certain extent by Section 67 of the IT Act 2000. Along with IT Act the perpetrator can be 

                                                             
37//economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=tex

t&utm_campaign=cppst. 

38 Civil Appeal No(S). 21848-21850/2017 arising from SLP (C) Nos.1842-1844 of 2017 

39 Information Technology Act, 2008,No10,Act Of Parliament,2008,(India). 

40 http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-at-

the-cyber-space.html 

41 Abhimanyu Behera, “ Cyber Crimes and Law In India,” XXXI, IJCC 19 (2010) 

https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-at-the-cyber-space.html
http://www.legalserviceindia.com/legal/article-214-cyber-stalking-challenges-in-regulating-cyberstalking-at-the-cyber-space.html
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punished under various Sections of IPC (Section 290 for committing public nuisance, section 

292 for sale of obscene books etc, and section 292A for printing or publishing grossly indecent 

or scurrilous matter or matter intended to blackmail, section 293 for sale etc of obscene objects 

to young persons and then section 294 for doing or composing, writing etc of obscene songs 

and finally under section 509 for outraging the modesty of women)42 In Dr.L.Prakash v. 

Superintendent   43the accused was  surgeon who  forced a women and asked her to perform 

sexual acts and afterwards uploaded and sold those videos as adult entertainment materials 

worldwide. He was charged under section 506, 367 and 120-B of the IPC and Section 67 of 

Information Technology Act, 200044. The accused was sentenced for life imprisonment and a 

pecuniary fine of Rupees 1, 25,000 under the Immoral Trafficking (Prevention) Act, 1956 

d. Cyber Defamation 

Cyber defamation means publishing of any defamatory material against another person with 

the use of computers or internet. The term defamation should have an injury which must injure 

the reputation of a person in the eyes of a third person. A22-year-old HR personnel was 

allegedly sexually harassed and blackmailed for several weeks by an unknown person via a 

chat messenger platform. The woman kept blocking the sender’s numbers but would continue 

to receive messages from different numbers. The sender also sent messages to the victim’s 

family, in which the woman’s character was defamed45. Similarly there had been many cases 

in India like Yugant Tam Marlapalle v. Union Of India46 , Mohit Kumar v. 

hh.mohiykumar@gmail.com,47 JCB India v. Abinav Gupta48 , JCB India v. IP Address 

122.163.98.16649, JCB India v. abhinavdeepti@indiatines.com50 , VMD  CAD &Graphic 

Technology v. Ambuj Kumar Goe51l etc. wherein High Courts have issued ad-interim 

                                                             
42 //www.elixirpublishers.com/articles/1351168842_47%20(2012)%208891-8895.pdf 

43 MANU/TN/2822/2002 

44 Information Technology Act, 2000,No21,Act Of Parliament,2000,(India). 

45//economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_m

edium=text&utm_campaign=cppst 

46 WP(Civil)6554/2006(Aurangabad Bench Of Bombay High Court) 

47 CS(OS)No.2366/2006 

48 CS(OS)No.691/2006 

49 CS(OS)No.1021/2008 

50 CS(OS)No.1143/2008 

51 CS(OS)No.142/2009 

mailto:hh.mohiykumar@gmail.com
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/articleshow/67863140.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
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injunctions against the intermediaries.52 Section 67 of IT Act and Section 500 of IPC can be 

applied in such cases. And when people who are known to each other really or virtually start 

publishing defaming stories in obscene languages on social media such that they are available 

to the third person, it turns out to be cyber sexual defamation. Such person can be booked under 

section 67and 72 of the IT Act. 

e. Morphing 

Morphing is increasing in today’s world with the increase in technology. It is the process of 

editing the original pictures so that it can be misused. People download womens’ photographs 

from social media and upload the distorted pictures on various other sites  like porn sites and 

spread them publicly. In February 2019, a new incident had occurred where morphed photos 

of village women and girls were uploaded on facebook and instagram. The rural women were 

morphed on foreigner’s body53.There are many cases in India which showed  the increasing 

level of morphing  like State vs . Madachirayil Gopinathan54, Subhash Kumar Sharma vs 

State, 55Nandita Chaudhary vs State, etc.56 

f. E-mail spoofing 

Email spoofing is one in which the Email seems to be sent from one but originally is from 

someone else. E mail spoofing is usually done by falsifying the name and/or email address of 

the originator of the e-mail. E mail spoofing is a popular way to bilk online. Spoofing is done 

when someone disguise one computer to electronically "look" like another computer in order 

to gain access to a system that would normally be restricted.  Email-spoofing is generally used 

by, spammers and others, with mischievous and malicious intent. By making changes in certain 

properties of e-mail like return path, received header and reply path users can make the email 

appear to be from someone other than the actual sender. In Gujrat Ambuja Executive case 

the man tried to be a girl for blackmailing and cheating the Abu Dhabi based NRI.57 

                                                             
52 Dr. Amita Verma,“Cyber Crimes In India”,1st edition,p257-258 

53 //timesofindia.indiatimes.com/topic/photo-morphing-case. 

54 //indiankanoon.org/doc/89437851/ 

55 //indiankanoon.org/doc/8179532/. 

56 //indiankanoon.org/doc/105493459/. 

57  G. Rathinasabapathy and L. Rajendran, “ Cyber Crimes and Information Frauds: Emerging Challenges For 

LIS Professionals,” Conference on Recent Advances in Science & Technology ( 2007). 
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g. Cyber Bullying   

Cyber bullying is a type of harassment which deals with posting hurtful messages about other 

people. Acts of cyber bullying may not only be considered slanderous, but may lead to fatal 

consequences. Any sort of shameful content on the internet, threatening to commit any act of 

violence, sending vulgar messages online, stalking by means of  messages or calls,  or 

threatening of child pornography is called as cyber bullying. There are many Indian laws that 

allow a woman to deal with this and with the help of Indian police, you can sort this particular 

issue.58 One of the appropriate example here is singer Chinmayi who was threatened by some 

people on Twitter. She complained about them and took police’s help to detain them as she 

was continuously getting rape and murder threats from people.59 Under IT Act there are only 

three provisions which relates directly to cyber-crime i.e. Section 67, 70 and 72. 

4.5. Legal aspects 

Cyber Law Under the Information and Technology Act, 2000, stalkers and cybercriminals can 

be booked under several sections for breaching of privacy:  

 Section 67 deals with publishing or transmitting obscene material in electronic form.  The 

earlier section in ITA was later widened as per ITAA 2008 in which child pornography 

and retention of records by intermediaries were all included.  

 Section 66A: Sending offensive messages through communication service, causing 

annoyance etc., through an electronic communication or sending an email to mislead or 

deceive the recipient about the origin of such messages (commonly known as IP or email 

spoofing) are all covered here. Punishment for these acts is imprisonment up to three years 

or fine.  

 Section 66B: Dishonestly receiving stolen computer resource or communication device 

with punishment up to three years or one lakh rupees as fine or both.  

 Section 66C: Electronic signature or other identity theft like using others’ password or 

electronic signature etc.  

 Section 66D: Cheating by person on using computer resource or a communication device 

shall be punished with imprisonment of either description for a term which extends to 

three years and shall also be liable to fine which may extend to one lakh rupee.  

                                                             
58 www.soravjain.com/cyber-security-for-women-in-social-media 

59 www.bbc.com/news/av/world-asia-india-37778108 
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 Section 66E: Privacy violation – Publishing or transmitting private area of any person 

without his or her consent etc. Punishment is three years imprisonment or two lakh rupees 

fine or both.  

 Section 66F: Cyber terrorism – Intent to threaten the unity, integrity, security or 

sovereignty of the nation and denying access to any person authorized to access the 

computer resource or attempting to penetrate or access a computer resource without 

authorization.  

 Section 72: Punishment for breaching privacy and confidentiality.  

 Section 72A: Punishment for disclosing information during lawful contract. 

  Section 441 IPC: This section deals with criminal trespassing.  

 Section 354D: This section deals with stalking. It defines stalker as a man who follows a 

woman and tries to contact such woman, monitors every activity undertaken by the woman 

while using digital media.60 

4.6. Reasons behind the growth of these crimes 

a. Legal reasons 

The main object of the Information Technology Act is to deal with cybercrime and e-

commerce. It mainly deals with the offences of section 66, section 72, section 67 and section 

74 which are hacking, breach of confidentiality and privacy, publishing of information which 

is obscene in electronic form publication for fraudulent purpose respectively. But most of the 

cybercrimes like rolling, online grooming, privacy, infringement, bullying, pornography, 

sexual defamation, morphing, spoofing and so on are not covered under the act. IT Act does 

not talk about the jurisdiction of the cyber-crimes, the question of place for reporting the case 

arises as soon as the crime is committed in one place affecting a person at another place and 

then reported at another place. Although in the most of the cases, for the matter of territorial 

jurisdiction Criminal Procedure Code is being followed. Crimes like Cyber defamation, cyber-

sex, and email spoofing, hacking and trespassing into one’s privacy are very common now days 

but IT Act does not specifically mention any sections relating to them61. There is no specific 

law for the protection of women against cyber-crime meanwhile Indian Penal Code, Code of 

Criminal Procedure, Indian Constitution give special protection to women and children but the 

                                                             
60 //www.livelaw.in/cyber-crimes-against-women-and-laws-in-india/. 

61 Abhimanyu Behera, “ Cyber Crimes and Law In India,” XXXI, IJCC 19 (2010) 
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same modesty of women seems not to be protected in the cyber world. When women faces the 

cyber-crimes, the problem is more faced mentally than being physical while the focus of the 

laws ensuring women’s security is more on physical than on mental harm. 

b. Social reasons 

Women are not able to complaint cyber-crimes immediately because they are not really familiar 

as to where to report such crimes or are not that serious about reporting the same due to social 

embarrassment which they are not willing to face. It is important to broaden their mindset and 

must whip to curb down by taking derring-do against such perpetrators that is to go ahead and 

lodge an immediate complaint. The problems can be easily solved if women are active towards 

their responsibilities, however they must immediately complain of the crime and must strictly 

oppose such crimes. Sometimes Indian women are silent also due their family goodwill and 

tolerate all the tortures. They remain silent so that they can protect them and their family from 

defamation. In sexual cases, women prefer not to go for the police complaint may be in real or 

virtual world because it may harm their family life.  

c. Suggestions 

 There must be provisions for filing online complains related to the cyber-crime against 

women and the cognizance of the same must be taken very seriously. 

 There must be specific legislations for the protection of women against cyber-crime which 

will help in safeguarding the women against the offences committed against them in the 

cyber world 

 Awareness programme must be setup for spreading the information of the existing offences 

against women in the cyber world and make them aware of the remedy that they should 

seek as the aggrieved party. 

 In every police station of the local area, recommendation for a separate officer dealing with 

cyber crime must be made so that the special officer pays attention to the grievances of the 

women that they suffer in the course of cyber use. 

4.7. Conclusion 

It is the time that we must take cyber-crime against women more seriously. We must ensure 

that the women are able to express themselves without any fear on online platforms. We need 

to create secure space for women to talk about the harassment they face and also we should 
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improve the implementation of existing laws. The law should be implemented to increase the 

awareness amongst women.  

The Constitution of India ensues equality to women in expressing their views so when they do 

so they must not be trolled or harassed for keeping their opinion in view.  

Women must not be treated as sexual objects. India is one of the few countries to enact IT Act 

to resolve cyber dispute.  

The government of India initiated a portal 62 under National Mission for the safety of women 

by utilising Nirbhaya funds, to facilitate victims/complainants to report cybercrime complaints 

online. 
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V 

Comprehensive Analysis of Immoral Traffic Prevention Act, 1956  

| Authored By : Mr. Anubhav Goel | 
 

 

5.1. Introduction (History of Legislation) 

During medieval India, the term “Religious Prostitutes”63 which referred to Devadasi system 

was quite famous. These were basically lower caste Dalit women, which were seen to please 

their deity through dance and provide pleasure to patriarchal society. This didn’t have a 

negative effect on their social and economic status in society. They enjoyed high status in 

kingdoms, often worshipped, had access to royal households and temple affairs, were provided 

with monetary allowances by temple funding, hence sex work had a very different view in 

ancient India. But in modern India, Devadasis have become mere sex slaves and child 

prostitutes64 as they are forced by families to engage in sex work to earn them food for living. 

The overall perception of society has also changed mainly because of two reasons. First, the 

temples being systematically destroyed by Mughals and inculcation of conservative outlooks 

and secondly with Nationalist movements redefining it as obscene, against morality, social 

evil.65In ancient times too, prostitution flourished. During the reign of Chandra Gupta Maurya, 

Pataliputra was a hub of prostitution and first time brought the concept of brothels and 

organized system of tax system, hence became a source of revenue for government.66Kautilya 

once said “sallaj Ganikahnastah”67 meaning “like pond, river, if you are a prostitute, you 

should adore everybody” which provides how significant their positions were. They were 

highly regarded, a pride for society. Later, in Mughal era prostitution was prevalent in Akbar`s 

reign for nobles, but modestly restricted for general public to outside the city in a place called 

Saitanpura68. Aurangzeb tried to abolish prostitution, attempt being futile. The condition of 

                                                             
63 ANAGHA TAMBE, ‘Devadasi Practice through Popular Marathi Literature’ (2009) 44 EPW 85. 

www.jstor.org/stable/40279189 

64 KRITHIKA RAJAM, ‘How Devadasis went from having high social status to being sex slaves and child prostitutes’. 

https://yourstory.com/2017/04/devadasis-india 

65 GEETANJALI MISHRA, ‘Protecting the Rights of Sex Workers: The Indian Experience’ (2000) 5 The President and 

Fellows of Harvard College on behalf of Harvard School of Public Health 88. www.jstor.org/stable/4065224 

66 SHAFIQUR RAHMAN KHAN, Prostitution in India.  www.bringtoanend.blogspot.in/2008/05/prostitution-in-

india.html 

67 CHANAKYA, ‘Arthashastra’ 

68RAHMAN (n4) 
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sex workers worsened in British era due to their exploitation by Pimps due to their weak socio-

economic status. Sex workers served usually lower ranked British officers, and they were made 

responsible for destroying the families whom they associated with. This project vividly deals 

with socio-economic and political conditions of sex workers in various era of Indian history 

and the light it throws on The Act. 

5.2. Various Discrepancies present in the Act. (CRITICAL ANALYSIS) 

Trafficking of people in our country is and has been a very complicated process. It often starts 

with the family members themselves handing over their kids especially daughters to dealers 

who then traffic them to other parts of the world for innumerable reasons like bonded labor and 

prostitution. These children are then thrown into the dark world of CSW or Commercial Sex 

Workers, which we commonly address as Prostitutes. This term “Prostitute” certainly arouses 

different feelings in each person’s minds whether they are of sympathy or hostility in 

nature.The act was enacted to prevent the trafficking in any manner as it was also 

internationally declared as a gross violation of human rights but it now has limited itself to 

eliminating prostitution rather than trafficking of people. But the disparity is that Prostitution 

itself is not an offence save for the manner given in Section 7 and Section 8 of the act. 

The Objective of the act is to punish the traffickers and to provide measures to rehabilitate the 

rescued CSW. The act does not punish the act of prostitution as given in Section 3 of the act 

that it will punish the clients/brothel owner/pimp etc.The word “Prostitute” is also not defined 

clearly under the act as in Section 2 clause (f) “means the sexual exploitation or abuse of 

persons for commercial purposes, and the expression “prostitute” shall be construed 

accordingly.” Therefore there needs to be a commercial purpose which means acceptance of 

money by prostitute, but it ignores the cases where they are termed as prostitutes even when 

they were forced to be one and the money from clients went to brothel keepers.  

One of the main discrepancies in the act is the insertion of the word “Immoral” into it.69 This 

inserts an element of morality in the act. Due to which the perception of the act of prostitution 

because of which maximum trafficking occurs is considered to be Immoral and illegal whereas 

the drafters of the act should have kept the discussion purely legal. Another misconception in 

our minds due to the same fact is that all the sex workers are a result of trafficking and they all 

                                                             
69 Vaishna Roy, Go back to the drawing board, The Hindu (July 12,2016) 
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need to be rescued. In this assumption we ignore the fact that some people are divulging into 

this activity voluntarily, the reasons vary from poverty to the thrill of the act. This 

misconception ignores the idea that someone can do this act voluntarily. 

While the adult sex workers are rescued and rehabilitated they are forcefully sent to their 

homes. They should think about the fact that an adult sex worker has a choice not to go to such 

a place which would bring further shame to her or disgrace to her family. This choice is ignored 

by the people in power and having the authority to deal and change such things. Another 

requirement is to be released out of the rehabilitation homes the sex workers need to produce 

their families, which denies them any agency in their lives. Vaishna Roy in her newspaper 

article has written that the act was drafted in a manner of secrecy rather than considering the 

global importance of this act and making it a wide consultative process. She wrote that even 

the major stakeholders of Ministry were kept out of the discussion for which she found no 

reason. 

In the article it was discussed that the act opens the doors of moral which leads not only to the 

harassment of sex workers but of other peoples to by over vigilante citizens as the act provides 

among others, any social worker or public-spirited citizen to rescue and produce a “victim” 

before the District Anti-Trafficking Committees it proposes to setup. The customary and 

oversimplified approach has characterized 'prostitution as abuse' though most reformers today 

take a gander at the 'misuse of prostitution' as the essential evil that must be tended to. 

It is essential, accordingly, to treat trafficking in children, adults, and constrained sex act as 

particular classes, however the Draft Bill stirs up everything in its portmanteau approach. 

Further, the Draft Bill undermines fundamentally established rights of the people it looks to 

protect. For example, Article 22 gives a detained individual the privilege to counsel a legal 

advisor and be delivered before a justice within 24 hours, yet the Draft Bill enables people to 

be specifically presented before the member-secretaries of its District Anti-Trafficking 

Committees. The Committees can freely prescribe that a victim be repatriated to her home State 

(or another State) for more security. This negates Article 19, which stipends nationals the 

privilege to move uninhibitedly over, and dwell anyplace in the nation. “The colossal power 

and little responsibility that is vested in the proposed District Committees are upsetting. They 

raid and rescue, rescued persons are produced before them, and they are also responsible for 
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post-rescue care.”70 In fact it appears that they are the Judges and policemen in all sorts for this 

field.  Amid their working life, sex workers in India are subject to frequent harassment and 

detainment by the police, despite the fact that, as indicated by the Immoral Trafficking 

Prevention Act of 1956, sex work is in itself not illicit in the event that it is practiced secretly 

and freely. For the all-inclusive community, medical services experts prescribe HIV tests at 

whatever point repetitive fever, manifestations of tuberculosis, looseness of the bowels, or a 

STD is available. For sex workers, however, HIV tests are prescribed even for a scene of 

ailment, influencing them to feel defamed, further marginalized, and victimized on the premise 

of their health status. 

“In a hospital frequented by sex workers in Mumbai, nurses take a blood test from each lady 

looking for treatment without disclosing to her the reason and nature of the test, which can be 

viewed as an infringement of her rights to information, to privacy, and to security of the 

individual.”71 As in the Section 2 of the definition clauses sub clause (f) it is nowhere 

mentioned that the act can be moral if the person is divulging into it voluntarily. The legislation 

ignores the plight of voluntary sex workers which are engaged in this business with their 

freewill. On the real ground application the act fails to provide a safe environment for sex 

workers after being rescued from the brothels. Also the fact that power has been concentrated 

in one hand as District Anti Trafficking Committees are given quite a lot of powers which 

should have been divided. 

5.3. Judicial Introduction: (JUDICIAL INTERPRETATION) 

It is not an exaggeration to say that slavery or more accurately slavery- like practices do exist 

in the societies even today as is exemplified in bonded labour cases of India.72Another form of 

slavery like practice in the modern world is the trafficking or buying and selling of women and 

girls into prostitution and the subordination and exploitation to which they are exposed.73The 

                                                             
70 ibid 

71 Geetanjali Misra, Ajay Mahal and Rima Shah, ’Protecting the Rights of Sex Workers: The Indian 

Experience’[2000],5(1) Health and Human Rights 88 <http://www.jstor.org/stable/4065224> accessed 24-08-
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72BandhuaMuktiMorcha vs. Union of India, AIR 1982 SC 802 

73Kumar Regmi, Trafficking Into Prostitution in India and the Indian Judiciary, 1 Intercultural Hum. Rts. L. Rev. 

(2006) 
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buying and selling of women in the brothels in India74 and their exploitation as reported by 

many like Human rights watch75 is clearly a manifestation of slavery like practices in the 

opinion of the researcher as in these conditions brothel owners control the lives of sex worker76 

in a manner resembling slavery. There are many international laws77 and conventions78 

prohibiting female slavery, of which India is a part of. Also, the Indian constitution clearly 

prohibits traffic of human beings and provides as a fundamental right the right to be free from 

exploitation.79The Indian Penal Code also prohibits trafficking of women and girls into 

coercive prostitution.80Moreover India was one of the earliest parties to the Convention for the 

suppression of traffic in persons and the exploitation of the prostitution of others81. India claims 

to have implemented the said convention through the Suppression of immoral traffic in women 

and girls Act of 1956.82 The SITA was amended in 1986 and renamed Immoral Traffic 

Prevention Act 1956.83 In spite of these domestic laws, which obviously had and still have 

lacunas, and international conventions, the prevalence of exploitation of women in prostitution 

signifies the failure of government to implement those laws. Along with the government, the 

judiciary has also failed to perform its duties.  The Indian judiciary and especially the Supreme 

Court of India which is known worldwide for its progressive interpretation of laws and judicial 

activism benefiting the weakest of the weak and poorest of the poor has shown rather a strange 

position on the issue of prostitution. The researcher believes that the judiciary has shown a 

prejudiced, indifferent, insensitive and subjective attitude while dealing with questions of sex 

work and sex workers. In cases involving questions of sex work most judges have surprisingly 

taken the conservative stand terming the sex workers themselves as the root cause of problem. 

                                                             
74 Human rights watch/Asia, rape for Profit : Trafficking of Nepali Girls and Women India’s Brothels (1995) 

75 Id. 

76 Id. 

77 Universal declaration of human rights, art.4 

78 International Covenant on Civil and Political Rights, art.8 

79 Indian constitution 1950, art.23 

80 Indian Penal Code 1860, Section 366 (B) 

81 Convention for the Suppression of the Traffic in Person and the Exploitation of Prostitution of others, 1949 

82The Suppression of Immoral Traffic in Women and Girls Act, 1956, No.104, Acts of Parliament, 1956. 

83 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,        

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act 
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Attempt has been made to analyze the response of Indian judiciary towards the issues of sex 

work.  

5.4. A Mixed Fruit for Sex Workers: A Light on Ancient India 

a. (HISTORY OF LEGISLATION BEGINS) 

The earliest mention of prostitution (not the literal word, but hint from activities) in ancient 

India was mentioned in Rigveda, in the form of Jara and Jatini.84 They are defined as “illicit 

lovers”. The payment mechanism included both cash or gold and barter exchanges for their 

adequate subsistence. This substantiate as a proof for a well-paid job as a sex worker. It can be 

identified through various ancient scriptures that intimate relationships other than a marital 

one’s were not unfamiliar in those days. Men often fulfilled his lust through prostitutes as their 

wives were unable to provide them satisfaction due to social and family expectation, house 

chores etc. This leads us to an understanding that commercialized sex work was prominent and 

was not seen as a ‘necessary evil’ if done in accordance to laws back then. It led to an 

understanding to the legislators that absolute prohibition on sex work is inconceivable, hence 

tried to restrict it as much as possible. Although it did contribute a lot of boost to the art, tourism 

and revenue in India.85 

But, there still existed some reasons which forced a woman to opt sex work as the profession 

like early widowhood which made her socially unacceptable and economically vulnerable, as 

women back then were rested on husband’s income, which eventually led to social pressure (of 

Sati system) coupled with economic crisis86. Also, due to unsatisfied marital outcomes, they 

often filled these desires through ‘other men’. This could be seen as a voluntary participation 

by women on a commercialized platform, which the Act seized to prevent, although not in 

personal vicinity per se. A woman was often absconded by her husband, which forced her to 

opt for prostitution, due to a social presumption and boycott that a woman is unable to bear a 

child for her husband. Having no other special skill to propagate her livelihood, she, 

economically too was forced to a job that require no special skills which eventually lead to sex 
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work.87 Still, this profession was seen sacred due to its ‘connection to all mighty’ and promoted 

religious and temple prostitution. Spouse often gave their daughter as gift for sacred rituals, 

which led to temple prostitution. A family often used to sell their daughter to middlemen which 

used to sell them to temple authorities and were paid handsome amount from treasury of the 

kingdom. The families were forced to do so to sustain livelihood from money got by selling 

the daughter. This fact was very significant to legislators as it was viewed as forced indulgent 

of women to sex work. The situation was aptly handled under section 588 of the Act. 

5.5. Institutionalization of Brothel: Boon or Bane? 

“By the later Vedic age, around 8th century B.C., prostitution was a social institution”.89 The 

institutionalization was criticized by many scholars, but it had its own importance for sex 

workers. In order to protect their rights, institutionalization of brothels was important so that 

no man can misuse her, due to non-payment, molestation, physical and mental trauma. By 

institutionalizing it, the brothel owners (sometimes mother of a prostitute) were engaged in a 

task of protection of sex workers, punishment mechanism to irrational behavior of customers, 

non-payment etc. Also, there existed a system of monogamy, hence intimate relations outside 

wedlock was difficult, leading to brothel system.90 

But as time went on, the system became corrupt due to the ever-growing demand and huge 

profits for brothel owners through embezzlement, leading to ‘economic torture’ to women 

today. This fact contributed in criminalizing the commercialized brothel keeping under section 

391 of the Act. But the Act, to some extent, failed to recognize the economic aspect of the plight. 

Mere ‘social upliftment’ could be understood as a temporary version of the solution, as poverty 

would’ve seen them in the same position quite early. Legislators often got entangled between 

the position of sex workers as victims or perpetuator of sex work.92Men often led their or forced 

their wives to indulge in sex work to feed upon her earnings.93This was also one of the 
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economic aspect which led to exploitation of women. This was recognized by the legislators 

of the Act under section 794. 

5.6. Categorization of Sex Workers: A Cause of Deterioration? 

It was profoundly observed that hierarchy in sex work was at a great stretch in ancient India. 

They were Ganikas, Rupajivikas and Kumbhadasis. 

Ganikas were the most superior class of sex worker due to her skill and her charm, beauty and 

the skills possessed like dancing, singing, painting, playing instruments and so on. They had 

special privileges which includes, to be a part of Durbars on kingdoms, pension mechanism to 

support them when they become aged and ‘unattractive’. They had a huge demand among rich 

aristocratic society, hence took a high fee for their services. They had their own servants, lands 

offered by kingdoms to them. They had privileges, respect and high social status in the society. 

Rupajivikas, though possessed beauty and charm, lacked extra special skills that a Ganika 

had.95 They often worked as mistress and were lowly paid as compared to a Ganika. Like 

brothel system, they also had to pay taxes as high as a quarter of the income.96 But, they didn’t 

have state paid and regulated security system.97 They often received no cost skill courses. 

While the lowest in hierarchy is Kumbhadasi, which were considered of loose character and 

slave woman. She was, more often than not, paid quite less or not paid. She was not considered 

a beauty and hence didn’t possess a high socio-economic status. 

On the other hand, sex workers had such a status that ‘every city had a chief courtesan who 

was an ornament to the city’.98 The sacred Jatakas mentions that how powerful the chief 

courtesans were were with so much status as they were fed by her, sometimes.99 When they 

left the profession due to certain reasons, they could be employed in different manufacturing 
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fields like cotton works and enjoyed equal status as other citizens unlike today. Hence privilege 

was ‘hierarchal’. 

The privilege differed with beauty and skill. There were several instances where not so 

‘beautiful’ ladies were forced to beg, thievery, slaved etc. the socio-economic status drastically 

differed which led to a mixed reaction of prostitution in ancient India. The status also differed 

from temple to temple according to nepotism prevailing. The temple prostitutes are hence 

accordingly ‘economically divided’ in the society. The priest in the temples sexually exploited 

these women100, leading them to lead their whole life as sex workers. 

5.7. Devadasi System: From Dawn Till Dusk 

There was then Devadasi system which was encouraged under Chola dynasty in South India.101 

They were considered wives of god and were not allowed to marry any mortal men living on 

earth. Initially they were considered and possessed a high social status. They basically served 

in temples to offer dance, prayer, sacrifices to god or ‘husband’ they are married to. They 

learned 64 types of arts102, the system was so persuasive that women voluntarily indulged 

sometimes. But as time went by, children were made to serve as sex slaves and religious 

prostitutes for the income generated by them, families being forced by Pimps and other goons 

of temple authority. Colonial powers also disapproved Devadasi system as ‘immoral’. They 

were subjected to forced sex work and the system is still in practice in many parts of the 

country, but merely in the name sex slaves and prostitution. Manu also described sex workers 

as thieves, while many text reveal that they should be murdered for ‘eradication of necessary 

evil’ and public health and morality.  

5.8. Feminist Critique of Ancient India on Prostitution 

The topic of sex work is highly debatable in the sphere of Feminism.103 Some feminist blames 

the men and their lust which led to the commencement and degradation of women in society 
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by way of sex work. Other opinions include that the strict caste system is to be blamed104, 

which ultimately laid the foundation for patriarchy and female subjugation. Many feminist 

scholars believe that legislation should not ban commercialized sex work as it is a source of 

income for the women sex workers. Also, it hinders their right to occupation under section 

19(1)(g)105of Indian Constitution as sometimes, willingness can’t be ignored.106 Many thoughts 

about oppression of wedlock, which many believed should be encountered by empowering 

women in her marital home107, laying a mutual benefit for spouse. It’s clear that there is need 

for better execution of punishment mechanism to the ‘deserved, and victimizing the sufferers 

through job opportunities and govt. aid. Therefore, it can be observed that there were many 

difficulties for sex workers in ancient (especially post Vedic times) too which are reflected 

even today due to patriarchy, caste based strictness but sex workers did observe much 

privileges relating to education, skill, lifestyle and socio-economic status as compared to its 

total disregard today. There was hierarchy in sex work, which was the main cause of the feudal 

system and less of social boycott. Society had high regards for Institutional Sex Work as service 

providers to god and men. Society saw them as ‘custodian of fine arts and were duly respected 

and honored’.108 In a society restrictive of much practices of women, this was considerably 

better than situation today. The society in ancient times were discriminatory also on the basis 

of hierarchy that existed due to beauty, skills and caste to a good extent (Devadasi system 

possessed Dalit women later and were hence discriminated). 

5.9. From Bad to Worse: Sex Worker’s Plight from Mughals to British India 

- The Mughal Ideology 

The condition of women seems to be worse after ancient so called ‘calculated discrimination’. 

The medieval India had the Mughal Empire in the country, bringing Sh’aria law to the country. 
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The Mughal rulers brought ‘wine and women’ together except for Aurangzeb.109Mughals were 

able to establish a much more concrete system of prostitution under their rule. The Mughals 

never really bothered to demarcate between dancers, musicians and prostitutes and employed 

many women as dancers in their kingdoms. They used to maintain large number of personal 

prostitutes for their entertainment purposes and made their Harem as a ‘private brothel’.110 

Akbar although promoted prostitution, but did so only for aristocratic society of his kingdom 

and reduced public or commercialized prostitution outside the cities known as Saitanpura.111 

The large scale commercialized sex work became unhealthy which led to decline in socio-

economic status of sex workers. 

During Mughal era, Devadasis were further deteriorated socio-economically as they started 

constructing their mosques over the majority Hindu population which led to unemployment for 

Devadasis. Eventually as system moved with time, it was started to get considered due to strict 

Mughal laws and reformers and nationalist, destroying them socially as well and hence, got 

exploited by illegal trade for sex work and slavery to some extent too. Hence, prostitutes which 

one flourish and had repute and importance lost all of this and profession was started to be seen 

in demean. The same can be traced today as legislation recognized prostitution ‘immoral’ rather 

than its consequences being so. They also coined the term tawaif which used to amuse them in 

their courts. 

The tawaifs did receive privileges in the kingdoms as a ‘noble’ women112 and were independent 

to make marriage related decisions. They were the custodian of arts, style. 

There was an exception to the promotion this commercialized form of sex work, Aurangzeb. 

He tried to reduce this system as he was hardly interested in music, dance and lavish forms of 

entertainment and was a shrewd ‘army’ person. He was a warrior and wanted to invest this 

money to his cavalry, arms and troops. One can see this to be logical too, as the Mughal Empire 

was on dissent due to Colonial invasion. Secondly, he failed as the system was so much 
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embedded in the Indian society that it was almost impossible to remove it, hence ending up in 

futility. Furthermore, due to legislations made by Colonial masters, accusing Indian sex 

workers of being carriers of contagious diseases and segregating them in the society and also 

as they begin their ‘civilizing’ mission113 to persuade natives and establish an authoritative 

government. 

5.10. Requirements & ‘Venereal’ Plague: A British Agenda 

The Britishers being away from their homeland, required native sex workers to provide 

‘necessary’ services to them. This they sought through Cantonment Act 1864, where they used 

to send a handful of native sex worker, sometimes children to amuse British officers. If found 

unfit due to venereal disease, they were left in ‘Lock Hospitals’ (forcibly, sometimes) to make 

them rejoin when fit. The hospitals were sometimes caged in order to detain sex workers, hence 

making hospitals a ‘detention center’. It was later claimed (maybe true) that main carriers of 

contagious diseases were British soldiers and officials themselves, suffering of which were 

borne by Indian sex workers. The claims on venereal diseases to native sex workers were even 

more contested after Colonel Emerson in a report of Bangalore saw that Indian soldiers have a 

low rate of venereal disease and made him think of the abovementioned claim.114“Combining 

the United Kingdom's established emphasis on visibility with an 'orientalist sociology' the 

Indian Cantonment Act divided prostitutes into those who were and were not frequented by 

Europeans, with only the former coming under regulation”.115This led to a discriminative 

approach towards sex workers on the basis of their ‘serving capabilities’, hence in a way, must 

have led to caste bias among them. This led to various contagious diseases acts.116 

5.11. The British ‘Stratagem’  

This exploitation was achieved by Britishers through a number of reasons. First and foremost 

is poverty (arguably the most important of the reasons). A woman with less or no skill and 
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education is unable to sustain herself in this cut-throat world, so she opted for a profession 

suited to her inabilities, also these women were recognized by brothel goons and used them for 

exploitative purposes. In furtherance, reformers further assured their miseries, by providing 

‘marriage and labor’ as alternatives, leading to inter-community dependence and social 

segregation.117 They tried to expanded prostitution through their own ‘civilized’ and ‘moral’ 

conceptions by introducing Contagious Diseases Act 1868, which made commercialized 

brothels and prostitution legal118 which led to the serious expansion of prostitution after 

disregarding it in the first place. They made this act in order to protect brothel visitors from 

venereal diseases, but never cared for the health of sex worker.119. Acknowledgment of illiberal 

intends to accomplish liberal finishes created interventionist measures, for example, the strict 

watch and observation of groups with low female to male sex proportions in north-west India 

in the late nineteenth century.120 They were often raped, tortured and trapped in the vicious 

bondage of livelihood and society as society refuse to accept a ‘prostitute’. They were many a 

times trafficked to other colonies for the purpose to fulfill their soldiers, officials’ requirements. 

British often persuaded family and women herself by giving false hopes of employment and 

marriage of poverty stricken areas121, playing on their minds to provide for the lust of the 

British soldiers to fulfill the agenda. The British tried to destroy Tawaif by announcing them 

as scandalous and obscene, ruining them by classifying them as prostitutes.122The Britishers, 

irrespective of many skills the Tawaifs, sidelined them as mere ‘sex service providers’. To 

oppress the dancing and Tawaif tradition, Britishers launched Anti-nautch movement which 

banned their practices. This forced them to become sex workers due to unemployment, which 

made them fall into their trap and they persuaded them to come under the regime of ‘organized 

prostitution’.123 
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Also, in order to make Indian public passive and themselves ‘guiltless’, they affirm their good 

grip on authority in India to prevent themselves to be bombarded with violent confrontations, 

they feared to enter or alter to any of the ancient traditions that existed while simultaneously 

giving effect to the policies that would push sex workers to oppression. 

But they made a mistake by getting involved in Devadasi system by claiming it ‘immoral’, 

‘obscene’, ‘evil to public morality’ and a ‘primitive custom, we should get away with’ etc. This 

resulted in religious warfare against British Raj. Britishers through different legislations tried 

to establish their own control, supervision and regulation on sex work and destroy Devadasi 

system. They finally became successful when the system was criminalized under IPC, and Dalit 

empowerment through missionaries.124 They regulated identity cards for registered prostitutes, 

and also for brothels in order to circulate and cater to the demands as far as possible. Those 

who were not registered, were expelled and were often subjected to reports, threats to arrest.125 

Being poverty stricken, trafficking and exploiting Indian sex workers was both quite easy and 

feasible that brought in great revenue for the Empire which helped them to maintain a lavish 

and extravagant lifestyle. Also, Legg’s article quotes: “While Indian women were regularly 

suspected in official reports of promiscuity or immorality, prostitutes were set apart as being 

both socially lascivious and politically dangerous in terms of their effect on British military 

power.”126Which brings out the social impact on sex workers under the British Raj. 

5.12. An Excuse for the Making 

The British did give a number of arguments to support their decisions (they always do), one 

such being that by regulating brothel and commercial prostitution under their supervision, they 

sought to eradicate the heinous crime of homosexuality.127 Secondly, they sought to recognize 

that prostitution is two-fold benefit. Fulfilling lust and economic desires of Indian sex workers 

(regarding them sex thirsty by equating to early marriage tradition) by simultaneously engaging 

them with British officials to overcome their homesickness while they are away from their 
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friends and families.128 They also regarded unregistered prostitutes as extremely threatening 

containing all types of venereal and contagious diseases and disregarded them as sewage 

cleaners, ditch diggers and what not.129 In these ways they employed their authority over sex 

work as profession by demeaning the socio-economic status of the sex workers itself, through 

their hypocrisy.  

5.13. Introduction to the act and discussion of Various Discrepancies 

present- 

a. Critical Analysis Begins 

Trafficking of people in our country is and has been a very complicated process. It often starts 

with the family members themselves handing over their kids especially daughters to dealers 

who then traffic them to other parts of the world for innumerable reasons like bonded labor and 

prostitution. These children are then thrown into the dark world of CSW or Commercial Sex 

Workers, which we commonly address as Prostitutes. This term “Prostitute” certainly arouses 

different feelings in each person’s minds whether they are of sympathy or hostility in nature. 

Even today no society has been able to abolish that completely. The Suppression of Immoral 

Traffic Act (SITA) was enacted for this purpose in 1956 which we now know as ITPA. The act 

was enacted to prevent the trafficking in any manner as it was also internationally declared as 

a gross violation of human rights but it now has limited itself to eliminating prostitution rather 

than trafficking of people. But the disparity is that Prostitution itself is not an offence save for 

the manner given in Section 7 and Section 8 of the act. 

It is worth mentioning here that our Constitution in article 23(1) specifically prohibits traffic 

in humans, begar and other forms of forced labor and there is no mention of specific mention 

of prohibition on prostitution as the traffic in humans is prohibited. 
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This act was enacted to meet with the requirements to ratify the International Convention for 

the Suppression of the Traffic of Persons and of the Exploitation of the Prostitution of others 

(signed at New York on 9th May, 1950) (hereinafter referred to as “the Convention”). 

The Objective of the act is to punish the traffickers and to provide measures to rehabilitate the 

rescued CSW. The act does not punish the act of prostitution as given in Section 3 of the act 

that it will punish the clients/brothel owner/pimp etc. The act also emphasizes on punishing the 

act of living on the earnings of prostitution provided under Section 4. 

The word “Prostitute” is also not defined clearly under the act as in Section 2 clause (f) “means 

the sexual exploitation or abuse of persons for commercial purposes, and the expression 

“prostitute” shall be construed accordingly.” Therefore there needs to be a commercial purpose 

which means acceptance of money by prostitute, but it ignores the cases where they are termed 

as prostitutes even when they were forced to be one and the money from clients went to brothel 

keepers.  

One of the main discrepancies in the act is the insertion of the word “Immoral” into it.130 This 

inserts an element of morality in the act. Due to which the perception of the act of prostitution 

because of which maximum trafficking occurs is considered to be Immoral and illegal whereas 

the drafters of the act should have kept the discussion purely legal. Another misconception in 

our minds due to the same fact is that all the sex workers are a result of trafficking and they all 

need to be rescued. In this assumption we ignore the fact that some people are divulging into 

this activity voluntarily, the reasons vary from poverty to the thrill of the act. This 

misconception ignores the idea that someone can do this act voluntarily. While the adult sex 

workers are rescued and rehabilitated they are forcefully sent to their homes. They should think 

about the fact that an adult sex worker has a choice not to go to such a place which would bring 

further shame to her or disgrace to her family. This choice is ignored by the people in power 

and having the authority to deal and change such things. Another requirement is to be released 

out of the rehabilitation homes the sex workers need to produce their families, which denies 

them any agency in their lives.  

Vaishna Roy in her newspaper article has written that the act was drafted in a manner of secrecy 

rather than considering the global importance of this act and making it a wide consultative 
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process. She wrote that even the major stakeholders of Ministry were kept out of the discussion 

for which she found no reason.  

In the article it was discussed that the act opens the doors of moral which leads not only to the 

harassment of sex workers but of other peoples to by over vigilante citizens as the act provides 

among others, any social worker or public-spirited citizen to rescue and produce a “victim” 

before the District Anti-Trafficking Committees it proposes to setup. The customary and 

oversimplified approach has characterized 'prostitution as abuse' though most reformers today 

take a gander at the 'misuse of prostitution' as the essential evil that must be tended to. It is 

essential, accordingly, to treat trafficking in children, adults, and constrained sex act as 

particular classes, however the Draft Bill stirs up everything in its portmanteau approach. 

Further, the Draft Bill undermines fundamentally established rights of the people it looks to 

protect. For example, Article 22 gives a detained individual the privilege to counsel a legal 

advisor and be delivered before a justice within 24 hours, yet the Draft Bill enables people to 

be specifically presented before the member-secretaries of its District Anti-Trafficking 

Committees. The Committees can freely prescribe that a victim be repatriated to her home State 

(or another State) for more security. This negates Article 19, which stipends nationals the 

privilege to move uninhibitedly over, and dwell anyplace in the nation.  

“The colossal power and little responsibility that is vested in the proposed District Committees 

are upsetting. They raid and rescue, rescued persons are produced before them, and they are 

also responsible for post-rescue care.”131 In fact it appears that they are the Judges and 

policemen in all sorts for this field.  

Amid their working life, sex workers in India are subject to frequent harassment and detainment 

by the police, despite the fact that, as indicated by the Immoral Trafficking Prevention Act of 

1956, sex work is in itself not illicit in the event that it is practiced secretly and freely. Sex 

workers likewise confront discrimination and abuse in regions of special concern to them, for 

example, medical health care services, profit for their administrations, and acquiring monetary 

credit. This circumstance has just been exacerbated by the HIV/AIDS pandemic. For the all 

inclusive community, medical services experts prescribe HIV tests at whatever point repetitive 

fever, manifestations of tuberculosis, looseness of the bowels, or a STD is available. For sex 
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workers, however, HIV tests are prescribed even for a scene of ailment, influencing them to 

feel defamed, further marginalized, and victimized on the premise of their health status. 

“In a hospital frequented by sex workers in Mumbai, nurses take a blood test from each lady 

looking for treatment without disclosing to her the reason and nature of the test, which can be 

viewed as an infringement of her rights to information, to privacy, and to security of the 

individual.”132 

b. The first question in front of us is that whether the act of Prostitution “Immoral” or 

not. 

“The conservative approach to prostitution rests on the premise that the society is divided into 

two sets of women the good and the bad, the good women are within the homes-the submissive 

docile wives and daughters who can be battered, burnt or raped within the home but who need 

to be protected from the big bad world outside and the bad women are out on the street who 

are to be treated with contempt and taught a lesson or two.”133 

“Flavia Agnes rightly addressed the approach to prostitution in her article. She wrote that the 

act of prostitution was proclaimed as a necessary evil as it provided an outlet to the 

uncontrollable male sexuality, she discussed that while the act was being tolerated it was at the 

same place necessary to protect the society from these “evil” women. 

She even described an unfortunate incident of Madhushree Dutta which happened on February 

21, 1991 who was an activist of the women’s movement and was assaulted by three men 

claiming to be police officers who even threatened to lock her up under the same act for six 

months. This showed that they confidently derived this power to arrest anyone for soliciting 

under the act and then torture them further.”134  

So does the act really state that the Prostitution is immoral or the power given by it is “Immoral” 

to a level that it becomes arbitrary. Even after several amendments the basic perception 
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regarding which the act was built around could not be effectively conveyed. Hence the 

distortion it brought should have been removed as soon as possible.  

Even our legislative assembly members have a thought of disgrace regarding the sex workers. 

“Another feature of this Bill is that the nomenclature of the Bill which was very ridiculous has 

been changed. The Suppression of Immoral Traffic Act which was popularly known as SITA 

has been changed. I remember in courts of law so many hundreds of SITAs used to stand and 

we used to refer (to) them as Sita No 1, Sita No 2 and Sita No 3. It is very rightful that those 

names have been changed [Shantaram Naik, ibid:157-58]. In spite of the sympathy for such 

women Naik expressed later in his speech, he displays a heartfelt relief that prostitutes are no 

longer called by the hallowed and respected name of Sita, the icon of Indian womanhood.”135   

This shows that they amended the name so as to remove the abbreviation “Sita” which they 

considered holy and didn’t want it to get attached to the “Prostitutes” certain cases. “In the 

Supreme Court of India, Criminal Original Jurisdiction Writ Petition (Criminal) No 421 of 

1989:2 a moral tenor is apparent, as brothels are referred to as "abodes of ill fame". Speaking 

of the Immoral Traffic (Prevention) Act, 1986, he states that this act aims to 'rescue the fallen 

women and girls and to stamp out the evils of prostitution and also to provide an opportunity 

to these fallen victims so that they could become decent members of society. "(ibid: 7) the 

focus is on the "violation of all canons of morality, decency and dignity of humankind", and 

prostitution is seen as "perpetuating and contributing to all kinds of unthinkable vulgarity" 

nowhere in the judgment is there any reference made to the physical and mental violence 

experienced by the minor girl.”136 

However some laudable judgments have also been passed in which the Judges have acted in a 

sensitized manner. “Justice Anantanarayan in one of his leading judgments (AIR 1962 Madras 

31 V49 C6) said that, "I must reiterate that the modesty of a prostitute is entitled to equal 

protection with that of any other woman". He felt that the manner of conducting the raid should 

be changed and revolutionized to prevent the abuse of power by the police. 

He had acquitted the sex worker in that case proclaiming that the objective of the act was to 

punish the traffickers, pimps and brothel keepers. He held that the act of prostitution was not 
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actionable per se. It can’t be held as a criminal offence and we cannot punish a woman just 

because she prostitutes herself”.137 

However in certain raids conducted the women were not even allowed taking their children; 

they were not allowed to pack etc. This displays that although the judges and the drafters of the 

legislation think that the act is not Immoral and should not perceived so but due to the word 

Immoral attached to its name it is viewed as such.  

c. Next question which lies in front of us is whether the act infringes the right to work or 

any other rights of the voluntary sex workers. 

As discussed in above the act does interfere with the right to work in any field which is a 

fundamental right of all the citizens and is subject to reasonable restriction hence should be 

followed. Considering the fact that the act does not criminalizes the act of prostitution itself. 

To discuss this we have to take a look at the report of a Supreme Court panel set up in 2011 

which recommended that there should be no action by police against those who were engaged 

in this activity of Prostitution voluntarily. “Whenever there is a raid on a brothel, since 

voluntary sex work is not illegal and only running the brothel is unlawful, the sex workers 

should not be arrested or penalized or harassed or victimized,” the panel says. It even 

recommended the deletion of the offence of soliciting as declared in Section 8 of ITPA. 

The mandate of the law today is to treat sex workers as victims not offenders and even on that 

basis not to treat so the voluntary sex workers. There is a distinction between who needs help, 

who needs strict action and whose right to privacy and freedom to engage in a line of work to 

be adhered to. Due to these measures their other legal rights are also infringed. 

For instance Section 3 of the ITPA criminalizes brothel keeping, which deprives the voluntary 

sex workers their right to reside freely in this country as some landlords on fear of being 

arrested do not allow them to stay at their house. Due to this they forcibly have to stay at 

brothels and are further exploited. 
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Further the forcible rehabilitation also infringes their rights as they are taken to government 

run shelter homes against their will. Even after that when they are forced to go back to their 

homes or are relocated they don’t have a choice.  

The further amendments have not discussed this issue except of the report of SC panel in 2011. 

This issue being the prime one, needs to be addressed as the violation of fundamental right by 

a legislation turns the whole legislation as unconstitutional and this needs to be specifically 

mentioned to protect their right to livelihood, right to privacy and right to practice any 

profession. 

There should be some effective measures prescribed in the act to ensure that raids if are 

conducted are done so in a manner that it does not result in the violation of these women’s 

rights. 

The fact that the draft bill allows any public-spirited citizen to ‘rescue’ and ‘reproduce’ the sex 

workers before the DATC, just adds to the problem above. 

d. The third question which lies in front of us is whether the rehabilitation provisions are 

actually ensuring rescued people’s safety and rehabilitate them. 

Even though the act does not prescribes Prostitution as illegal still law enforcement authorities 

continue to harass sex workers. Protective homes operated by state governments suffer from 

serious lacunae as well. Sex workers have described these rehabilitation homes as second 

brothels. There is enough evidence and reports available that the inmates of these homes live 

in a pathetic condition, sometimes worse than the brothels they were rescued from. 

There is no availability of regular medical check-ups and severe attention seeking cases like 

child birth are normally managed by inmates themselves. The women staying here are literally 

prisoners of some sort. These workers are tested for the presence of HIV without their 

permission which violates their right to information and basic human rights. The fact that after 

tests their reports were disclosed to people except them which infringed their right to privacy. 

In simple words apart from housing there is no other facility made available to the rescued sex 

workers. 

“In the cases where the girls were sent back to their natal homes it was observed that their 

homes in most cases lacked the basic civil necessities and their families did not provide for 
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them and supported them in a way one does. These were the reasons they indulged in such 

activities or were sold off by their families and on most occasions they still remained. 

Such cases are worsened when they have a sex worker suffering from STDs; the social stigma 

is discriminatory against them. Even their families are against accepting them. Situation 

becomes different at rehabilitation homes also as they get treated like animals there. 

It was also observed in certain cases where the girl was sent back to her natal house but the 

social status of her family worsened due to the officials visiting her house to deliver her. 

The cases of re-trafficking of sex workers are also not uncommon.”138 The reason behind that 

the fact that she indulged in such activities comes out and the environment at her residence and 

surrounding becomes unsafe for her so she forcefully has to return to the brothel. 

When questioned the reason for such an act the response in all cases is the unavailability of any 

other kind of job suitable to them. 

 The amendments also overlook these issues haunting this act far too long. What is fondly 

paraded as an act of ‘rescue and rehabilitation’ should actually be incarceration and trauma. 

5.14. Uncertainties in the laws leading to the intervention of the judiciary in 

matters relating to sex work - Judicial Interpretation Begins 

The Immoral traffic (prevention) act 1956 earlier known as the Suppression of immoral traffic 

in women and girls act 1956139 has proved to be most ineffective and unsuccessful in dealing 

with the issues of sex work and the rights and dignity of sex workers. This law has many 

inherent contradictions, ambiguities and uncertainties. The act demonstrates confusion and 

ambiguity on the part of legislature as on the one hand the act prohibits certain activities like 

soliciting and at the same time allowing prostitution in certain circumstances. The act inherits 

socially dominant perspective of patriarchy as it is said by Jean D’Cunh that underlying 

                                                             
138 Geetanjali Misra, Ajay Mahal and Rima Shah, ’Protecting the Rights of Sex Workers: The Indian 

Experience’[2000],5(1) Health and Human Rights 88 <http://www.jstor.org/stable/4065224> accessed 24-08-

17 

139 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,         

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act. 
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assumption of the act reek of patriarchal attitude.140 The hypocrisy of male dominant society 

in stigmatizing the sex workers is evident through this act where there are penal provisions for 

the female sex workers but not so for male clients. Another description of the contradiction in 

the act is that only street prostitution is punished while at the same time sex work behind closed 

doors subject to some conditions is allowed. This is a testimony of the patriarchal system. The 

system treats prostitution as a necessary evil and therefore it can be allowed to be carried on so 

long as nobody can see it. The woman is pushed to the sphere of invisibility and by doing so 

the male dominant society gets content that the morality and decency is being preserved.141 The 

act very clearly perpetuates this perspective only. In the name of solving the issues of 

trafficking and prostitution it carries forward the male dominant thinking. 

Now the question is where the judiciary finds itself or where the judiciary stands in the debate 

revolving the issues of prostitution and sex workers or more clearly and accurately speaking 

what views the Indian judiciary holds on the issue of patriarchy and laws perpetuating 

patriarchal norms of morality and decency? 

In order to answer this it is important to trace the series of litigation and activism on the issue 

of sex work, particularly the litigation related the immoral traffic prevention act 1956 and the 

response of the judges on this matter. 

Prima facie the impugned law here has many lacunas and discriminatory provisions biased 

against women and each deserves to be struck down. But the most significant lacunas of the 

act are the sections 3, 4, 7, 8 and 20. Section 3 makes managing brothels illegal, it even 

describes the place where two or more prostitutes jointly carry their work as brothel and 

provides punishment for the same.142 Section 4 of the act provides punishment for persons 

living on the earnings of the prostitutes.143 This provision ignores the fact that children of the 

sex workers and elderly parents might also live on the earnings of the sex workers.  Section 7 

(1) of the act provides punishment of imprisonment for up to three months for any woman or 

                                                             
140 Jean D'Cunh, The Legalisation. Of  Prostitution(Bangalore: Ward Makers. 1991). At 45. 

141 Anitha Shenoy; Elizabeth Thomas, Prostitution, Sex Work and Law Reform, 6 Student  Advoc. (1994). 

142The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,         

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act , section 3. 

143 Id. Section  4 
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girl engaged in prostitution within a distance of two hundred yards of any public place.144 

Section 8 (b) of the act provides for imprisonment of up to one year for women found engaged 

in soliciting or seducing but there is provision of imprisonment of only up to three months for 

pimps engaged in soliciting.145 

5.15 The initial judicial response and attitude of judges on the issue of sex 

work and tracing the initial litigations on sex work 

While the above provisions are equally draconian and discriminatory, the particular provision 

of the immoral traffic prevention act 1956 which prompted litigation and judicial response was 

section 20 of the act. Section 20 of the act provides arbitrary and unjust powers to a magistrate 

to remove any woman or girl believed to be a prostitute from her home or any other place in 

the jurisdiction of the magistrate.146 The woman could be removed to an unspecified 

destination, and the magistrate could prohibit her from reentering his jurisdiction.147 The first 

major case which emerged out of this controversial provision of the immoral traffic prevention 

act 1956 was Kaushailiya v. State148. In this case section 20 of the hitherto SITA149 which is as 

it is provided in immoral traffic prevention act 1956150 was challenged as being constitutionally 

void because it violated articles 14, 19 (1) (d) and 19 (1) (e). These articles of the constitution 

provide equality before law, freedom to move freely throughout the territory of India and 

freedom to settle and reside in any part of the country.151  

Justice W. Broome of Allahabad High Court struck down section 20 of SITA on the grounds 

that it infringed fundamental rights granted by the constitution. Justice Broome said that “the 

encroachments made by section 20 on the fundamental rights of residence and free movement 

of the individual far outweighs the benefit likely to accrue to the public at large and cannot be 

                                                             
144 Id.  section 7 (1) 

145 Id. Section 8 (b) 

146 Id. Section 20 

147 Id. 

148 Kaushailiya v. State, AIR 1963 All.  

149 The Suppression of Immoral Traffic in Women and Girls Act, 1956, No.104, Acts of Parliament, 1956 

150 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,         

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act 

151Indian constitution 1950. 
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deemed to be reasonable.”152 Justice Broome also said that such sweeping powers should not 

be given to the magistrates because the restriction could be imposed on the magistrate’s own 

“sweet discretion” that could end up allowing one prostitute to remain and another to be 

removed purely for his subjective satisfaction and this infringes article 14 of the constitution.153 

After reading these lines of the judgment of justice Broome one would form a positive opinion 

and assume that the initial response of the higher judiciary on this issue was very liberal and 

sympathetic to the plight of sex workers and that the higher judiciary was going to interpret the 

law in a broader manner supporting sex workers. But there is also a different side of the 

judgment exemplified in the obiter of justice Broome. While initially the readers might think 

that Justice Broome had adopted the broader interpretation but on a closer reading it becomes 

clear that the judge had no interest in the real question of sex work and the plight of sex workers 

and as a matter of fact he was unsympathetic towards sex workers. This antipathy and ignorance 

on part of Justice Broome is evident when he said that if a profession or trade that is an 

“inherently immoral activity like prostitution,” then “it is open to the state to impose total ban; 

and no one can claim any fundamental right to carry on such an activity.”154 These lines clearly 

show the attitude of the higher judiciary at the initial stage of the litigation on this law. On what 

basis did Justice Broome say these harsh words? What exactly did he mean by “inherently 

immoral activity like prostitution? Who is he to decide the morality of work which a sex worker 

does to sustain herself and her family? These are questions we need to ask. 

The stand of the judiciary was made further clear when the Supreme Court brought back section 

20 of the act in State of Uttar Pradesh v. Kaushaila.155 The Supreme Court held that the 

restrictions imposed by section 20 of the act were reasonable restrictions imposed in the public 

interest.156 The decision of the highest court of India appears surprising to those who believe 

that that the Supreme Court is a harbinger of change. The Supreme Court is known for its 

broader and liberal interpretation of laws and standing in favour of the weaker sections of the 

society but this judgment is a shock. What is even more shocking is the unanimous judgment 

of the Supreme Court with Justice Subba Rao writing the judgment. Justice Subba Rao is 

                                                             
152 Supra note 86 

153 Id. 

154 Id. 

155 State of Uttar Pradesh vs. Kaushaila, (1964) 4 SCR 1002 
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otherwise known as a very progressive and liberal judge. Justice Subba Rao had given the 

dissenting judgment in the famous case of Kharak Singh v. State of Uttar Pradesh and others157 

and upheld the right to privacy as a fundamental right embedded in article 21 of the constitution 

of India. But here the conservative side of Justice Subba Rao is shown. In the State of Uttar 

Pradesh v. Kaushaila case Justice Rao held that section 20 does not violate article 14 because 

this article does not prohibit reasonable classification for the purpose of legislation and said 

that such classification is founded on “intelligible differentia” that must have “a rational 

relation to the object sought to be achieved by the said laws.”158 Justice Rao defined intelligible 

differentia in this case as “the difference between a woman who is a prostitute and one who is 

not certainly justify there being placed in different classes.159 Can this generalization done by 

Justice Rao, separating sex workers as a class not fit to be placed at the same level with women 

who are not sex workers be justified?  Justice Rao further used the words like “if the evil is 

rampant, it may also be necessary to provide for deporting the worst of them from the area of 

their operation.”160Who are them here? Do the “them” not deserve to sustain themselves by 

doing their “operation”? Does the right to livelihood provided as a fundamental right apply 

only selectively? These questions perhaps point to the deeper questions of “crisis of 

legitimization of law and legal system in India”.In this way Justice Rao supported restrictions 

on movement of sex workers and even their deportation. This kind of judgment shows the 

utmost disrespect, insensitivity and indifference towards sex workers. Also this judgment 

clearly discriminates against the sex workers. This judgment is against the very essence or the 

spirit with which the act was made. The act was made to give effect to the Convention for the 

suppression of traffic in persons and the exploitation of the prostitution of others.161 The 

intention of the convention was not to punish the sex workers who are at the receiving end and 

are the real victims rather it was meant to punish the traffickers. But here both the immoral 

traffic prevention act 1956 and the judgments of the higher judiciary appear to do just the 

reverse, punishing the sex workers and ignoring the real culprits. In another case Begum v. 

State162 the initial standing of the judiciary on the issues relating sex workers is made clear. In 

                                                             
157 Kharak Singh v. State of UP and Ors., AIR 1963 SC 1295 
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161 Convention for the Suppression of the Traffic in Person and the Exploitation of Prostitution of others, 1949 

162Begum v. State, AIR 1963 Bom. 17 
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this case again the Supreme Court upheld the draconian provision of the immoral traffic 

prevention act 1956. These cases show the inconsistencies and unfair measures inherited in the 

immoral traffic prevention act 1956 leading to judicial intervention and the conservative stand 

taken by the judiciary. 

5.16. Enforcement of the immoral traffic prevention act 1956 and it’s 

handling by the judiciary 

There are many aspects of the enforcement of this law. One aspect is the branding or tagging 

as“prostitutes” by the police and the society of women who do not fit into their conceptions of 

morality and decency. Women are judged according to their behavior, dress and other 

variables. And once defined as prostitute the woman’s body is seen as accessible to all.163 

Another aspect is the abuse of sex workers after arrest. And there is no as such judicial 

machinery for protecting the sex workers from social branding and stigmatizing after release 

from arrest. 

Even though the act does not explicitly declare sex work to be illegal, the law enforcement 

authorities continuously use it to harass sex workers.164 Most cases penalize the sex workers 

who are the victims. Few cases are made out against brothel keepers and procurers and very 

few are convicted.165 There are reports of the police regularly collecting bribes from the brothel 

sex workers.166 There are provisions for rehabilitation and protective homes in the act. But the 

situations of these protective homes are pathetic and unfortunate. Sometimes these protective 

homes themselves become dens of prostitution and second brothels.167 

Now the question is how the judiciary deals with the enforcement of the act, since in the modal 

of federalism adopted by India the job of enforcement heavily lays on the shoulders of 

judiciary. Although the initial judicial response is briefly mentioned in the previous section, it 

is of vital importance to understand the technical enforcement of the law by the judiciary. To 

understand this it is important to look at the case law Upendra Baxi and Lotika Sarkar vs. State 

                                                             
163 Geetanjali Gangoli, Prostitution, Legalisation and Decriminalization : Recent debates, EPW, Vol. 33 (1998) 

164 J. D’Cunha, the legalization of prostitution: a sociological enquiries into the laws relating to prostitution in 
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165 M. Dhaliwal, rescued sex workers: from here to nowhere (Mumbai Lawyers collective, 1997)  
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of Uttar Pradesh168 also known as the Agra house case. This case dealt with the deplorable 

condition of a protective home working under the provisions of the act.  The case began when 

Upendra Baxi and Lotika Sarkar wrote a letter to Justice P.N. Bhagwati of the Supreme Court 

revealing shocking picture of the Agra protective home. The letter was converted into a PIL 

and response was sought from the authorities. The Home, purported to be corrective and 

protective of women rescued or escaped had been a “Hell House” for the inmates, the letter 

alleged. The Supreme Court monitored the case for sixteen years from 1981 to 1997 and found 

serious abuses and omissions in the functioning of the protective home, but never implemented 

any concrete decision to punish the responsible persons.169 Thus another aspect of the 

enforcement of the act is the hitherto inability of the judiciary to effectively take actions at 

appropriate times as is evident from the Baxi case where in spite of initially taking good step 

of entertaining the letter as a PIL Justice Bhagwati and the Supreme Court did not take any 

action to punish the responsible persons. 

Another aspect of the criticism of the judiciary in the enforcement of the law is the non-

admission of the statements of sex workers themselves. Only “Chaste” women are treated as 

reliable witness. The testimony of any woman can be dismissed if she is “proven” unchaste 

that is if she is a prostitute.  

Thus there are many aspects of the enforcement of the immoral traffic prevention act 1956. On 

the one hand there are excesses by the police and reports of bribery and on the other hand on 

the other hand in the eyes of judiciary prostitutes are not considered to be reliable witnesses. 

Also there is complete absence of any effective and concrete measure taken by the judiciary 

for the rehabilitation of sex workers and for punishing the real culprits. 

The inadmissibility of the statements of the sex workers by the judiciary points towards the 

mindset of the society and the effect it has on the judiciary. The good woman and bad woman 

dichotomy reflects the male dominant notions of morality and decency and it can be said that 

this good woman and bad woman dichotomy is firmly entrenched in the minds of Indian judges. 
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5.17. Indian judiciary and Patriarchy 

The reasons given by the respected justices of the Supreme Court and various High Courts in 

denying sex workers their due respect as equal citizens and basic human right to live with 

dignity are very irrational and self-contradictory in nature. These reasoning and judgements 

show the personal mental attitude of judges towards sex workers and their understanding of 

morality and decency. The judges instead of relying upon the constitutional morality have 

relied on the popular notions of public morality which is the conception of morality of the 

majority of conservative people. This morality is in fact the morality conceptions established 

by the male dominant society. This kind of morality and decency has as its central feature the 

discrimination and condemnation of those who do not fit into the particular definitions of 

morality and decency defined by the majority population and sex workers are the very first who 

face the ire of the moralists. But there is an inherent contradiction in this established male 

dominant attitude. On the one hand it condemns sex workers as immoral but on the other hand 

it perpetuates the system for the satisfaction of the male needs. The male dominant attitude has 

made the sex workers a subaltern community which has to be invisible and yet meet the 

demands of the male society. And this subaltern community has become the target group of all 

the laws aimed at addressing the issues of sex work and trafficking. It has been made clear in 

the earlier passages that how at all levels of the administration of the immoral traffic prevention 

act 1956 only the sex workers, who in fact are the real victims, face the punishment of the law 

and the real culprits are basically ignored by the law enforcement authorities. Many a times 

there is a nexus between the perpetrators of trafficking and forced sex work and enforcement 

agencies. The patriarchal attitude is well entrenched all over the notions of morality and 

decency and the judges are also not left untouched from this attitude. 

As was shown in the dicta of Justice Broome in Kaushailiya v. State and Justice Subba Rao in 

State of UP. v. Kaushaila there is inherent patriarchal biases against the sex workers. In some 

other cases also the bias of the Higher Judiciary against sex workers gets exhibited. Even when 

giving judgements in favour of the sex workers the judges go on to comment negatively upon 

prostitution and sex workers which shows the patriarchal biases entrenched in judge’s mindset. 

In Vishal Jeet vs. Union of India170 a PIL was filed demanding CBI inquiry against those police 

officers under whose jurisdiction red light areas were flourishing because of their collaboration 
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and to take necessary action against such erring police personnel. But instead of addressing the 

demand of the petitioner the Supreme Court went on to discuss the moral harm of the 

prostitution to the society.171 The court went on to say that “prostitution always remains as a 

running sore in the body of civilization and destroys all moral values.”172 In this judgement the 

antique and initial response of the higher judiciary which was completely biased against sex 

workers, as is described in previous sections, was maintained by the judiciary and also what 

was noticeable was subjective interpretation of the law by the judiciary and no objectivity in 

judgement. The Supreme Court missed another opportunity to make appropriate changes. The 

subjective interpretation is depicted in the lines when the court says that “… flesh trade being 

carried out in utter violation of all cannons of morality, decency and dignity of humankind.” 

The court did not refer to the national and international legal provisions instead it referred to 

morality, decency and dignity of human kind. The patriarchal attitude, hypocrisy and bias 

against sex workers and sex work is evident in this judgement. Also here immorality, indecency 

and indignity are attached to the profession of sex work by the Highest Court. In the end of the 

case the Supreme Court sidestepped by ordering every state government to form committee to 

give suggestions for eradicating the problem of prostitution.173 This shows the lack of will on 

the part of Supreme Court to take bold decisions. 

In Gaurav Jain vs. Union of India and others174 justice Ramaswamy of the Supreme Court tried 

to give a progressive judgement in favour of the sex workers but his order was overruled 

because of not being constitutionally tenable. The order stated that the prostitutes were to be 

rehabilitated through self-employment schemes and ordered provision of juvenile homes for 

children.175 Justice Ramaswamy also talked about the nexus of police with traffickers. The 

criticism of Ramaswamy’s judgement is that throughout the judgement he used the term “fallen 

women” for sex workers. This again shows the inbuilt patriarchal norms in the mindset of 

judges. Referring sex workers as fallen women is very derogatory as if the sex workers are not 

complete women. 
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Thus, in this way the inherent notions of patriarchy in the minds of judges can be revealed by 

close scrutiny of the judgements and obiters. 

5.18. Concluding Thoughts in the Light of Historical Analysis 

We can conclude that in ancient times, there too, existed a well organize and regularize system 

of sex work with having a strict hierarchy of sex workers. The hierarchy was on the basis of 

skill, beauty, education etc. which provided them with high social order and status, special 

privileges and good economic status too as the profession was realized as sacred, and a service 

to mankind. Ancient India still provided for an effective punishment mechanism as by 

Chanakya. It can be seen that how Devadasi system which used to be so sacred, opened the 

floodgates for exploitation of children sex workers and exploitation by brothel goons using 

various coercive methods. The post-vedic ancient India saw a much more discriminatory 

regime like social boycott of widow, profound patriarchy under which women were socially 

and economically forced to opt for the profession. Issues like begging, being raped, molested 

etc., but had no choice as she was caught in a vicious cycle in which she need to fed herself 

and her husband. But legislation recognized this immense economic pressure and under the 

Act, section 7, provided for punishment of family member who fed on her income. Mughal 

sought to indulge many women in service in Harem and courts and made the profession 

unhealthy due to excessive commercialization and to some extent criminalization of sex work 

for general public. Mughals systematically destroyed livelihood of many ‘Hindu’ sex workers 

by destroying temples, heavy taxation etc. which led to illegal trafficking of sex workers, to 

which they couldn’t deny as they needed to come above poverty. British through their 

‘civilizing mission’, they sought to degrade the ancient traditions like Devadasi tradition and 

made the society believe that existing traditions need to be regulated by colonial masters to 

ensure it to be safe. The legislations brought by them seem to provide benefits to ‘white’ 

population with regular services rather than the sex workers. Researcher observed that a 

certain pattern is followed to gain control over the profession. They first try to demean 

the profession and its workers, takes the opportunity and exploits sex workers for their 

selfish motives. 
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5.19. Researcher’s Recommendations/Solutions 

The Researcher observed various needs or steps that should be incorporated in order to provide 

betterment to the sex workers. It is to be observed that after post Vedic era, the society has 

coined a ‘disregarding, insolent’ view of the word ‘prostitution’ and the Researcher thinks that 

it should be reinterpreted in a manner which becomes a part respectable social culture. The 

legislators should consider that sex work is a profession adopted to fill the belly i.e. earn a 

livelihood. They should, rather than criminalize commercial brothel system, should regulate it 

strictly in order to deal justice with the sex workers. They should try to ensure that sex workers 

are recognized for ‘respectable’ government jobs and equal opportunity along with anonymity 

to ensure the socio-economic upliftment. The Act should be remodeled in a way which Prima 

facie assumes sex workers as victims rather than ‘sponsors’ of sex work. Hence punishment 

mechanisms should be there, making special legislations for cases relating to the Act. The 

‘commodification’ of sex workers should be removed by sensitizing and counseling the general 

public, including grass-root levels of behavioral change to children mindsets. Only female 

version of what is a prostitute should be avoided, though arguably. The argument in favor is 

that trafficking and sex work industry expanded to ambits that can’t be encapsulated by the 

Act, as men and children become victims too. It was said, it’ll dilute the focus on female sex 

work, which is a graver issue. The sex workers should be given proper medical attention to 

avoid venereal diseases that ruin their life by ‘personality disintegration’. Pimps often traps sex 

workers in a debt bondage. The financial shall become feasible to sex workers (anonymously) 

in order to help them come out of the vicious cycle. 

5.20. Concluding Thoughts in the Light of Critical Analysis  

“To deal with such problems certain amendments must be introduced to this act. Programs such 

as DMSC and SANGRAM should be more encouraged. The DMSC, formed in July 1995, is a 

forum of nearly 40,000 sex workers based in the state of West Bengal. Its aim is to create 

solidarity and collective strength among a larger community of women in sex work. The DMSC 

grew out of an STD/HIV intervention program undertaken in 1992 in the Sonagachi red light 

district of Calcutta by the All India Institute of Hygiene and Public Health, a government health 

research and training institute, in collaboration with several local NGOs. Objecting to the 

stereotyping of sex workers as either "immoral" woman who threatened civil society or "fallen" 

women in need of rescue and rehabilitation, the DMSC emphasizes three significant points: 
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 Sex work and trafficking are not synonymous. Whereas trafficking is coercive and 

exploitative, sex work can be a conscious choice of a woman as a means of livelihood. 

 Sex work should be decriminalized so that sex workers, like workers in other 

professions, have the right to demand better working conditions. The ambiguity of 

Indian laws denies sex workers their legal rights, making them vulnerable to extortion 

of all kinds and pushing them to the margins of society. 

 In order to improve the lives of women in sex work, they must be organized and 

empowered enough to claim their basic human rights of life, liberty, and security, 

including their right to health care and freedom from violence and atrocities.”176 

SANGRAM believed that the sex workers can become the agent for change for them and for 

those around them in a similar position. It started a peer-education to educate sex workers the 

use of precautions like condoms and treating the people already suffering the diseases.  

“Sangram organizes its work around the following three principles: 

 There is a distinction between trafficking, which is a criminal issue, and adult sex work. 

Women in sex work choose to remain in this business for many reasons. 

 Adult sex work should be decriminalized. Women in sex work should be entitled to the 

same legal rights as other people involved in other socially acceptable forms of labor, 

and their labor ought to be regarded as socially productive and useful. 

 It is imperative for women in sex work to unite to be able to claim their rights to human 

dignity, liberty, security, fair administration of justice, respect, a life free of 

discrimination, and freedom of expression and association.”177 

“In 1996, the peer education program led to the formation of the first of two Veshya AIDS 

Muqabla Parishads (VAMPs), collectives of women in sex work in Maharashtra. Although 
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VAMPs are closely linked with SANGRAM, they are separately registered as collectives and 

have their own board of members drawn from women in sex work.”178 

Autonomous power concentrated in the hands of DATC should be decentralized and be 

distributed at different levels so that the arrest, rescue or rehabilitation of a sex worker is not 

subject to the whim of a particular group of people.  

Focus of the act should also not remain restricted to prostitution but also consider the trafficking 

as a whole. As trafficking nowadays are happening for child labor, bonded labor and organ 

trafficking also. 

And all the three very important questions should be answered clearly by each citizen. Only 

then the act can be termed to have made any success 

 5.21. Concluding Thoughts in the Light of Judicial Interpretation 

On the question of the reasons underlying the intervention of the judiciary in the matters of sex 

work the conclusion reached is that there were many uncertainties and ambiguities in the 

immoral traffic prevention act 1956 with certain sections like section 20 providing draconian 

measures against the sex workers. These sections were challenged in courts and thus began the 

chain of litigation related to sex work and sex workers. On the question of the manner of 

interpretation adopted by the judiciary while dealing with trafficking of women and girls and 

sex work the conclusion reached by this that the Indian judiciary has very narrowly and 

subjectively interpreted the laws related to trafficking in women and girls. The narrow 

interpretation is most vividly exemplified in the judgement of Justice Subba Rao in State of 

Uttar Pradesh v. Kaushaila where he used intelligible differentia as a defense for 

differentiating between women who are sex workers and women who are not sex workers. 

Another moot point in the research was whether there has been stigmatizing of sex workers as 

bad women by the judiciary. The conclusion reached is that the judges have viewed sex work 

from the socially male dominant vantage point or perspective and have termed and treated sex 

workers as bad women. There has been strong entrenchment of patriarchal values in the 

judiciary. The understanding developed by this research is that so far the judiciary has failed 

                                                             
178 Geetanjali Misra, Ajay Mahal and Rima Shah, ’Protecting the Rights of Sex Workers: The Indian 

Experience’[2000],5(1) Health and Human Rights 88 <http://www.jstor.org/stable/4065224> accessed 24-08-
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in playing any positive groundbreaking role in ameliorating the plight of sex workers rather 

contrary to expectations the courts especially the Supreme Court has shown conservative, 

prejudiced, insensitive, indifferent and ignorant attitude towards the issue of sex work. Except 

for a few progressive judgements the majority of judgements of higher judiciary are inspired 

by notions of patriarchy. 

The Indian judiciary has taken a biased approach in dealing with the issue of sex work and 

trafficking of women and girls and has termed sex work as immoral and has attached indignity 

to the occupation of sex work. Ultimately the question is why there is a need to term sex work 

as an issue?  

Although certainly there are issues related to the treatment of sex workers and laws related to 

sex work but sex work and sex workers should not be generalized. Certainly, there is an issue 

when the question is of forced sex work and trafficking but terming sex work per se as an issue 

is something to think about. The question is whether sex workers have a right to livelihood and 

to sustain themselves through sex work? These are the questions which we as a society have to 

think about. Are the sex workers not normal human beings? Why is there a need for them to 

hide their identities? The solution to these problems is not simply law making and its 

enforcement by judiciary but there is a greater need for us to change our views and attitudes.  
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VI 

SUPREMACY OF JUDICIARY WITH SPECIAL REFERENCE TO 

APPOINTMENT OF JUDGES 

| Authored By : Ms. Toshi Tiwari | 

 

6.1. Abstract 

In India the Constitution is considered to be the supreme law of the land and the constitution 

provides that judiciary is an independent organ of the government. No other organ of the 

Government can interfere in the works of Judiciary. In judiciary Supreme Court is considered 

to be the highest authority and also the guardian of the Constitution of India. In various 

situations Supreme Court has it’s check on the works of parliament.   

This research is based on the Supremacy of the Supreme Court of India and how the Supreme 

Court’s decisions affect the other organs of the government. The research paper also consists 

of the history of Supreme Court of India.  Various case laws which are related to proof the 

supremacy of the Supreme Court are also cited and referred in this research paper. 

The research is completed with the help of well-established laws and statutes. The data is 

collected from primary and secondary sources. The data is collected from various books, 

websites, articles, laws, statutes, reports etc. to make this research report more effective and 

beneficial. 

6.2. Introduction 

The Supreme Court of India is the highest judicial forum and final court of appeal under 

the Constitution of India, the highest constitutional court, with the power of judicial review. 

Consisting of the Chief Justice of India and a maximum of 31 other judges, it has extensive 

powers in the form of original, appellate and advisory jurisdictions.179  

As the final court of appeal of the country, it takes up appeals primarily against verdicts of 

the High Courts of various states of the Union and other courts and tribunals. It 

safeguards fundamental rights of citizens and settles disputes between various governments in 

the country. As an advisory court, it hears matters which may specifically be referred to it under 

                                                             
179 "Rule of law index 2016". Retrieved 13 January 2018 source Wikipedia.com last visited on 03/01/2019 at 

03:45 pm 
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the constitution by President of India. It also may take cognisance of matters on its own (or suo 

moto), without anyone drawing its attention to them. The law declared by the Supreme Court 

becomes binding on all courts within India and also by the union and state governments.180 

Per Article 142181, it is the duty of the president to enforce the decrees of the Supreme Court. 

Initially the Constitution of India provided for a Supreme Court with a Chief Justice and 

seven judges. In the early years, a full bench of the Supreme Court sat together to listen to the 

cases given before them. as the work of the court multiplied and cases began to accumulate, 

parliament increased the number of judges(including CJI) from the first eight in 1950 

to eleven in 1956, 14 in 1960, 18 in 1978, twenty six in 1986 and thirty one in 2008 (current 

strength). Because the number of the judges has increased, they sit in smaller benches 

of 2 or 3 (referred to as a division bench) coming together in larger benches of 

5 or more (referred to as a constitution bench) when needed to settle elementary queries of law. 

A bench might refer a case before it to a bigger bench, should the requirement arise. 

All the appointments are made by the President of India with the aid and advice of the Cabinet 

Members headed by the Prime Minister through the Collegium System established after the 

three judge transfer cases. 

6.3. Judiciary In India: Doctrine of Separation 

The Constitution seeks to ensure the independence of Supreme Court judges in various ways. 

Per Article 50 of directive principles of state policy, the state shall take steps to separate the 

judiciary from the executive. Independence of the judiciary, the supremacy of the constitution 

and rule of law are the features of the basic structure of the constitution. Supreme Court and 

high courts are empowered to frame suo moto cases without receiving the formal 

petitions/complaints on any suspected injustice including actions/acts indulging in contempt of 

court and contempt of the constitution by the executive, legislators, citizens, etc.182The main 

                                                             
180 "History of Supreme Court of India" (PDF), Supreme Court of India, Archived from the original (PDF) on 

03/01/2018 

181 Article 142 , The Constitution of India 1950. 

182 Kundu, Indrajit (April 13, 2017). "Justice CS Karnan issues suo-moto order against CJI, 6 other Supreme 

Court judges; orders them to appear before his 'Rosedale Residential Court'". India Today. Kolkata. ISSN 0254-

8399.  
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purpose of Supreme Court is to decide constitutional issues.183 It is the duty of the judiciary to 

frame suo moto cases or to probe the cases/petitions at the earliest against the executive or 

legislature when laws are implemented violating the basic foundation and basic structure of the 

constitution as the Article 38 (1) of directive principles ensures that the state/judiciary shall 

strive to promote the welfare of the people by securing a social order in 

which social, economic and political justice is animated/informed in all institutions of life.184  

B. R. Ambedkar clarified as given below in the Constituent Assembly debates on Article 38 

(1) 185high lighting its inevitable implementation. 

... The word 'strive' which occurs in the Draft Constitution, in judgment, is very important. We 

have used it because our intention is even when there are circumstances which prevent the 

Government, or which stand in the way of the Government giving effect to these Directive 

Principles, they shall, even under hard and unpropitious circumstances, always strive in the 

fulfilment of these Directives. That is why we have used the word 'strive'. Otherwise, it would 

be open for any Government to say that the circumstances are so bad, that the finances are so 

inadequate that we cannot even make an effort in the direction in which the Constitution asks 

us to go. 

Article 50 of The Constitution of India 1950 states that: 

“Separation of judiciary from executive: The State shall take steps to separate the judiciary 

from the executive in the public services of the State.”186 

Doctrine of Separation: Separation of powers is a doctrine of constitutional law under which 

the three branches of government (executive, legislative, and judicial) are kept separate. This 

is also known as the system of checks and balances, because each branch is given certain 

powers so as to check and balance the other branches.187 

                                                             
183 Dr Ambedkar Wouldn't Have Imagined SC Hearing Bail Pleas, It Was Intended To Decide Only Constitutional 

Matters: Justice Chelameswar" 

184 "Constituent Assembly of India", 19 November 1948, Source: http//indiankanoon.org  last visited on 

03/01/2019 at  04:14 pm  

185 The Constitution of India Act, 1950 

186 https://indiankanoon.org/doc/192717/theConstitutionofIndiaAct1950/ last visited on 03/01/2019 at 04:21 pm 

187 https://www.law.cornell.edu/wex/separation_of_powers last visited on 03/01/2019 at 04:26 pm 
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Each branch has separate powers, and generally each branch is not allowed to exercise the 

powers of the other branches. The Legislative Branch exercises congressional power, the 

Executive Branch exercises executive power, and the Judicial Branch exercises judicial review. 

6.4. History of Supreme Court of India 

In 1861 the Indian High Courts Act 1861 was enacted to form high courts 

for numerous provinces and abolished supreme courts at Kolkata, Madras 

and Mumbai and also the sadar adalats in presidency cities that had acted as the highest court 

in their individual regions. These new high courts had the distinction of being the highest courts 

for all cases until the creation of federal court of Republic of India underneath the govt. of India 

Act 1935. The federal court had jurisdiction to resolve disputes between provinces and federal 

states and hear appeal against judgments of the high courts. The first CJI of Republic of 

India was H.J. Kania.  

The Supreme Court of Republic of India came into being on 26 Jan 1950. It 

replaced both the federal court of India and also the Judicial Committee of the Privy Council 

which were then at the apex of the Indian court system. 

Supreme Court at first had its seat at Chamber of Princes in the parliament 

building wherever the previous federal court of Republic of India sat from 1937 to 1950. The 

first chief justice of Republic of India was H. J. Kania. In 1958, the Supreme Court moved to 

its present premises. Originally, the Constitution of India envisaged a supreme court with 

a chief justice and 7 judges; leaving it to parliament to extend this number. In early years, the 

Supreme Court met from ten to twelve in the morning and then two to four in the afternoon 

for twenty eight days during a month. 

The building is shaped to symbolize scales of justice with its centre-beam being the Central 

Wing of the building comprising the chief justice’s court, the largest of the courtrooms, with 

two court halls on either side. The Right Wing of the structure has the bar – room, the offices 

of the Attorney General of India and other law officers and the library of the court. The Left 

Wing has the offices of the court. In all, there are 15 courtrooms in the various wings of the 

building.188  

The foundation stone of the Supreme Court's building was laid on 29 October 1954 by Dr. 

Rajendra Prasad, the first President of India. The main block of the building has been built on 
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a triangular plot of 17 acres and has been designed in an Indo-British style by the chief 

architect Ganesh Bhikaji Deolalikar, the first Indian to head the Central Public Works 

Department. It has a 27.6 m (90 ft 7 in) high dome and a spacious colonnaded verandah. The 

court moved into the building in 1958. In 1979, two new wings – the East Wing and the West 

Wing – were added to the complex. 1994 saw the last extension. 

6.5. Cases to Proof the Supremacy of The Supreme Court 

The Indian judiciary is one amongst the foremost powerful within the world. 

Judicial dominance has become a reality of our constitutional life, at least from 1973, when the 

Supreme Court held by a slender and uncertain majority in the Kesavananda Bharati case that 

amendments to the Constitution would be struck down if they violated the 

fundamental structure of the Constitution.  

Any talk of such supremacy is quickly dismissed with the comment that it's the 

Constitution that is supreme. This can be countered with another oft-

repeated saying, namely that the Constitution is what the judges say it is. Earlier in 

1967, when the Supreme Court (again while not unanimity) first asserted its supremacy in 

the Golak Nath case by holding that the power to amend the Constitution wouldn't bit the 

basic rights, there have been at least some spirited Members of Parliament who spoke up for 

parliamentary sovereignty. However, post-1973, there have been only some murmurs from the 

political category. In fact, judicial supremacy was seen as the sole saviour against the brute 

majority that Indira Gandhi attained after 1971. The self-serving constitutional 

amendments that she pushed through throughout the Emergency to save her 

election, solely increased people’s gratitude to the Supreme Court for this doctrine. 

It struck down those amendments, applying the fundamental structure test. (It is, of course, 

another matter that the same powerful Supreme Court didn't safeguard the citizens’ right to life 

and liberty throughout the same Emergency.) 

A weakened political category has over the last four decades meekly surrendered to 

judicial supremacy. It is this larger surrender that explains the acquiescence to lesser forms 

of judicial activism in public Interest proceeding. It has usually found it convenient to 

do therefore as a result of it is easy then to avoid decision making, leaving it to the courts to 

make your mind up. it is during this background that we need to look at the system of 

appointments to the superior courts, i.e. the Supreme Court and also the High 

https://en.wikipedia.org/wiki/Indo-Saracenic_Revival_architecture
https://en.wikipedia.org/wiki/Ganesh_Bhikaji_Deolalikar
https://en.wikipedia.org/wiki/Central_Public_Works_Department
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Courts, which interpret and apply the Constitution. Does the system of judicial appointments 

meet the necessities of democratic accountability? 

Apart from the self-conferred power to strike down amendments to the Constitution, the 

superior courts have the power to strike down laws made by Parliament and the state 

legislatures. Laws can be struck down on two grounds: if they violate basic rights, or if 

the concerned legislative assembly lacks ‘legislative competence’ (for instance, a Union law is 

created on a subject matter that falls within the state list, or a state law is formed on a 

subject which falls within the Union list). This can be a necessary feature of a system of checks 

and balances. But our judges aren't elected and once appointed, are virtually can not be 

removed. Surely, the system of checks and balances must apply to the process of judicial 

appointments. This must essentially involve the legislative assembly and the executive. 

Article 124 of the Constitution as far as it is relevant for our purpose, reads: 

1. There shall be a Supreme Court of India consisting of a Chief Justice of India and, until 

Parliament by law prescribes a larger number, of not more than thirty other judges. 

2. Every judge of the Supreme Court shall be appointed by the President by warrant under his 

hand and seal after consultation with such of the judges of the Supreme Court and of the High 

Courts in the states as the President may deem necessary for the purpose and shall hold office 

until he attains the age of sixty-five years: 

Provided that in the case of appointment of a judge other than the Chief Justice, the Chief 

Justice of India shall always be consulted: Provided further that – 

(a) A judge may, by writing under his hand addressed to the President, resign his office. 

(b) A judge may be removed from his office in the manner provided in clause 4. 

4. A judge of the Supreme Court shall not be removed from his office except by an order of the 

President passed after an address by each House of Parliament supported by a majority of the 

total membership of that House and by a majority of not less than two-thirds of the members 

of the House present and voting has been presented to the President in the same session for 

such removal on the ground of proved misbehaviour or incapacity 
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In the S.P. Gupta case (the 1st Judges’ Case, 1981), the Supreme Court held by a majority that 

among the opinion of the three constitutional functionaries, the opinion of the chief 

justice of India didn't enjoy primacy over those of the other two in the matter of appointment 

of judges. This view paid due regard to plain language; ‘consultation’ wasn't an ambiguous 

word at all. It is additionally remarkable that this view was taken by the court just eight 

years after Kesavananda Bharati. it was a restrained judiciary. It has to be noted that the 

judgment was delivered in December 1981 after Indira Gandhi had came back to power with a 

decisive majority, after two short lived and weak governments. 

The Second Judges’ Case, i.e. Supreme Court Advocates on Record, was decided in Oct 1993, 

in far less authoritarian times. It was the minority government of Narasimha Rao which was in 

power. Now once more by a majority, the court rewrote the Constitution. 

‘Consultation’ acquired a meaning that those who gave us the English language and the tenets 

of constitutionalism couldn't have contemplated – all in the name of independence of the 

judiciary. 

‘The question of primacy of the role of the chief justice of India in the context of appointment 

of judges in the Supreme Court and also the High Courts should be considered to attain the 

constitutional purpose of choosing the best available for composition of the Supreme Court and 

also the High Courts, therefore essential to ensure the independence of the judiciary, and 

thereby, to preserve democracy. A fortiori any construction of the constitutional 

provisions that conflicts this constitutional purpose or negates the avowed object has to be 

eschewed, being opposed to the true which means and spirit of the Constitution and, 

therefore, an alien concept.’ And so, ‘The hue of the word "consultation", when the consultation 

is with the chief justice of India as the head of the Indian judiciary, for the purpose of 

composition of upper judiciary, has got to be distinguished from the color the same word 

"consultation" may soak up the context of the executive associated therein process to help in 

the selection of the best available material.’ 

And, ‘The primary aim should be to achieve an agreed decision taking into consideration the 

views of all the consultees, giving the greatest weight to the opinion of the chief 

justice of India who, as earlier declared, is best suited to understand the worth of the 

appointee. No doubt of primacy would arise when the choice is reached in this manner 

by consensus, with none distinction of opinion. However, if conflicting opinions emerge at the 

end of the process, then only the question of giving primacy to the opinion of any of the 
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consultees arises. For reasons indicated earlier, primacy to the executive is criticized by the 

historical amendment and also the nature of functions required to be performed by each. 

The primacy must, therefore, lie in the final opinion of the chief justice of India, unless for very 

good reasons best-known to the executive and disclosed to the chief justice of India, that 

appointment isn't considered to be suitable.’ that small issue of 

democratic accountability didn't cause too much of a controversy for the majority. 

 

The majority felt that the earlier majority view in the first Judges’ Case to the effect that the 

executive ought to have primacy (since it's accountable to people whereas the judiciary has no 

such accountability), ‘is an easily exploded myth, a bubble that vanishes on a mere touch.’ 

Why? Because according to the majority, there's no occasion to debate the benefit of any 

individual appointment within the legislature on account of the restriction imposed by Article 

121 and 211 of the Constitution (these provisions compel discussion in legislatures on the 

conduct of a judge, in the discharge of his duties.) 

‘On the other hand, in actual practice the chief justice of India and also the chief justice of the 

High Courts, being answerable for the functioning of the courts, should face the consequence 

of any unsuitable appointment which provides rise to criticism by the ever vigilant bar.’ And, 

of course, it's the judges who are best equipped to assess the suitability of lawyers to be on the 

bench as a result of it is the courts that are the arenas where they perform. In other words, the 

technical competency of lawyers could best be appraised by judges. 

To soften the consequences of the rewrite there will be another rewrite. The opinion of the chief 

justice of India didn't mean the individual opinion of chief justice of India, it meant his 

opinion formed collectively, that's to say, after taking into consideration the views of his senior 

colleagues, ‘who are required to be consulted by him for the formation of his opinion.’ This 

was the court’s gift to the Constitution of India; the ‘collegium’. 

In 1998, throughout the second of the three Vajpayee governments, a presidential reference 

was made to the Supreme Court on problems arising out of the Second Judges’ Case (this was 

the Third Judges’ Case). Considerably, the court recorded at the outset the statement of 

the attorney General that the Union of India wasn't seeking a review or reconsideration of the 

judgment of the Second Judges’ Case. The reference was mainly on the kernel of the collegium 

system and the way it was to be worked. Here was a respectful government not wanting in 

any way to be seen as questioning the independence of the judiciary. Among other things, the 
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court decided to extend the size of one of the collegia (for the appointment of the judges of the 

Supreme Court and for transfer of the high court chief justice or the high court judges) from 3 to 

5. A judicially created constitutional establishment was redefined, now in the course 

of an advisory opinion to the President! 

In the recent public interest litigation, the collegium system was 

questioned. The attorney General (and presumptively with the consent of the present 

government) supported the petitioner, saying that the Second and Third Judges’ 

Cases need reconsideration. However, the petition was ultimately discharged with the Supreme 

Court holding that the current system merited no change. 

Those who created the collegium don't, even in hindsight, acknowledge the constitutional 

overreach that the judiciary has done in asserting primacy. While acknowledging the failure of 

the collegium, they're defensive. Each system needs sensible men and ladies to work it, they 

say, and it's regrettable that consecutive collegia have failed the state.  There's more to judicial 

appointments to the superior courts than mere legal acumen. And there's more to it than mere 

seniority. Social philosophies, gender sensitivities and balances, and 

inclusiveness aren't matters that ‘self-perpetuating oligarchies’ are often completely relied 

upon to take under consideration nor is the idea of work force coming up with, as can be seen 

with the numerous instances of short term chief justices. 

It will soon be twenty years since the creation of the collegium and forty years since 

Kesavananda Bharati the previous flows from the latter; a truth that is not obvious 

and hence not recognized. If the contours of the Constitution are to be decided by the judiciary, 

and Parliament accepts this fact, it will have no highly principled reason to object to the 

court creating a new constitutional body for the sake of its own independence. 

Over the years, the concept of a broad primarily based National Judicial Commission has 

surfaced from time to time. A consensus is also round the corner. But the main 

focus is more on the various failures of the collegium system and fewer on the 

basic principle involved. It is, therefore, time that parliamentarians begin rethinking their 

position on both Kesavananda Bharati and Supreme Court Advocates on Record, and reclaimed 

the shared space of the Constitution. 
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6.6. First Judges’ Transfer Case 

Though according to the language used in the article 124 the President of India is required to 

‘consult’ legal experts but prior to the decision of the Supreme Court in S.C. Advocate-on-

record v. Union of India189, it had been interpreted that the President was not bound to act in 

accordance with such consultation. The meaning of the word ‘consultation’ came for the 

consideration of the Supreme Court in the Sankalchand Sheth’s Case190, which is related to the 

scope of Article 222 of the Constitution. It was held that the word ‘consultation’ meant full and 

effective consultation. For a full and effective consultation it is necessary that three 

constitutional functionaries “must have for its consideration full and identical facts” on the 

basis of which they would be able to take a decision. The President, however, has a right to 

differ from them and take a contrary view. Consultation does not mean concurrence and the 

President is not bound by it. 

S.P. Gupta v. Union of India (NJAC Case) 

In S.P. Gupta v. Union of India191, popularly known as the Judges Transfer case, the Supreme 

Court unanimously agreed with the meaning of ‘consultation’ as explained by the majority in 

Sankalchand Sheth’s case. The meaning of the word ‘consultation’ in article 124 (c)192 is the 

same as the meaning of the meaning of the word ‘consultation’ in Article 212 and 222 of the 

constitution of India. The only ground on which the decision of the Government can be 

challenged is that it is based on malafied and irrelevant consideration, that is, when 

constitutional functionaries expressed an opinion against the appointment. 

This means that the ultimate power to appoint judges is vested in the Executive from whose 

dominance and subordination it was sought to be protected. The Supreme Court had abdicated 

its power of appointment of Judges is “solely and executively” vested in the Central 

Government. 

It is submitted that the majority judgment of Supreme Court in the Judges transfer was bound 

to have an adverse effect on the independence and impartiality of the judiciary which is the 

                                                             
189 (1994) 4 SCC 441 

190 Union of India v. Sankalchand Sheth, AIR 1977 SC 2328 

191 AIR 1982 SC 149 

192 Article 124 (c) , The Constitution of India Act, 1950 
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only hope for the citizens in democracy. Bhagwati, J., in his judgment suggested for the 

appointment of a judicial committee for recommending names of persons for the appointment 

as judges of the higher courts. He observe, “It is unwise to entrust power in any significant or 

sensitive area to a single individual however high or important may be the office, which he is 

occupying”. 

6.7. Second Judges Transfer Case  

In Supreme Court Advocates on Record Association v. Union of India193, popularly known as 

Judges Transfer case, a nine Judge Bench of the Supreme Court by 7:2 majority overruled its 

earlier judgment in the Judges Transfer case194 and held that in the matter of appointment of 

the Judges of the Supreme Court and the High Courts, the Chief Justice of India should have 

primacy. The matter was brought before the Courts through a PIL writ petition filed by an 

advocate of the Supreme Court seeking relief of filling up vacancies in the higher judiciary. 

The appointment of Chief Justice of India shall be on the basis of seniority. The Court laid 

down us, detailed guidelines governing appointment and transfer of judges and held that the 

greatest significance should be attached to the view of the Chief Justice of India formed after 

taking into account the views of two senior most Judges of the Supreme Court.  

The selection should be made as a result of a participatory consultative process in which the 

executive should have power to act as a mere check on exercise of the power by the Chief 

Justice. Justice Verma who delivered the majority judgment along with other judges and 

observed: “Thus, the executive element in the appointment process has been reduced to 

minimum and political influence is eliminated. It is for the reason that the word ‘consultation’ 

instead of ‘concurrence’ was used in the constitution but that was merely to indicate that 

absolute discretion was not given to any one, not even to the Chief Justice of India as an 

individual. 

The majority held that the initiation of proposal for appointment in the case of the Supreme 

Court must be made by the Chief Justice of India and in the case of a High Court by the Chief 

Justice of High Courts, and for the transfer of a judge of the Chief Justice of High Courts the 

proposal should be initiated by the CJI. 

                                                             
193( 1993) 4 SCC 441  

194 S.P. Gupta v. Union of India, AIR 1982 SC 149 
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No appointments of any judge to the Supreme Court or any High courts can be made unless it 

is in conformity with the opinion of the CJI. 

The majority held that the appointment for the office Chief Justice of India should be made on 

the basis of seniority, that the senior most judge considered suitable to hold office be appointed 

as the Chief Justice of India. 

6.8. Third Appointment and Transfer of Judges Case 

In re Presidential Reference195 a nine judges bench of the Supreme Court unanimously held 

that the recommendation made by the Chief Justice of India on the appointment of judges of 

the Supreme Court and High Courts without following the consultation process are not binding 

on the government. The court also widened the scope of the Chief Justice’s consultation process 

upholding the government’s stand on consultation process. 

The court held, the consultation process to be adopted by the Chief Justice of India requires 

consultation of Plurality of Judges. The expression “consultation with the Chief Justice of 

India” in Article 217 (1) and 222(1) the Constitution of India requires consultation with 

plurality of Judges in the formation of opinion of the Chief Justice of India. The majority held 

that in regard to the appointment of judges to the Supreme Court under Art 124 (2), the Chief 

Justice of India should consult “a collegium of four senior most judges of the Supreme Court” 

and made it clear that if “two judges give adverse opinion the Chief Justice should not send the 

recommendation to the Government”. The collegium must include the successor Chief Justice 

of India. The opinion of the collegium must include the successor Chief Justice of India should 

send the recommendation to the President along with his own recommendations.  

The recommendations of the collegium should be based on a consensus and unless the opinion 

is in conformity with that of the Chief Justice of India, no recommendation is to be made. The 

collegium system consists of the Chief Justice of India and two senior most judges of Supreme 

Court and in the case of High Courts it was held that in addition with the collegiums of four 

judges, the CJI is required to consult with two chief justices of the two high courts (one from 

which the judge is being transferred and the other receiving him). 

                                                             
195 AIR 1999 SC 1 
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6.9. Supreme Court: Present Scenario 

‘Justice delayed is Justice denied’ is a basic legal principle meaning if the legal system is unable 

to provide relief to the victim in a timely fashion, it is effectively the same as having no relief 

at all. 

The phrase becomes more pertinent in the context of Indian legal system, where the time taken 

by courts of all levels to deliver their judgments is a source of worry and agony for all. As a 

matter of fact, the State (constituting central and state governments and departments, 

authorities under them) is the largest litigant in India and thus the major sufferer of this plight.  

But the recent trends emerging from the Supreme Court provide a sign of relief. For the past 

few years, the Supreme Court has been disposing of cases at a faster rate, in line with Chief 

justice T.S. Thakur’s publicly stated ‘top priority’ of reducing judicial pendency

Of these pending matters, about four-fifths are civil in nature and the rest criminal. Data 

released by the Law Ministry shows that only 84 criminal and 1,132 civil cases are pending 

before the apex court for more than 10 years as of 19 February. 

Justice T.S. Thakur, after taking over as the CJI, had advised to focus on the Court’s high 

disposal rates instead of pendency. The Supreme Court has disposed of an increasing number 

of cases for the past three years – 40,189 in 2013, 45,042 in 2014 and 47,424 in 2015. 

The National Judicial Appointments Commission Act and an accompanying Constitutional 

Amendment Act came into effect on April 13 2015, but were declared as unconstitutional by 

the Supreme Court on October 16 2015. 

There was no system in place between that time for appointing judges to the Supreme Court 

and the High Courts, as the then Chief Justice of India Justice H L Dattu refused to be a part of 

the NJAC. Even after the collegium system came back to life, the process for appointment did 

not start until January this year. 

All this while, the vacancies kept piling up and now the situation is so stark that 9 out of 20 

posts of High Court Judges lie vacant, with more retiring with each passing month. 

Accepting that the appointment of more than 400 judges was his ‘biggest task’ the CJI had said 

that declaring NJAC as constitutional, irrespective of its jurisprudential basis, had made the job 

of superior judges much more onerous and difficult. 
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6.10. Launching of National Judicial Data Grid (NJDG) 

 

The Supreme Court had in September last year launched the public portal of the National 

Judicial Data Grid (NJDG), which very conveniently displays the pending cases in the lower 

courts throughout the country. 

The monthly disposal, fresh filing and also the cases filed by senior citizens and women in the 

total pendency is available for the country as a whole and also state and district wise. 

The pendency is broken into civil and criminal cases. Not only that, it also classifies them as 

cases pending for over 10 years, between 5 to 10 years, between 2 to 5 years and less than 2 

years. This was an important step in the digitization of our courts and in making their 

functioning more transparent. 

However, there is a significant lack of uniformity in data maintenance across the courts in 

various states. This also creates a big hurdle in estimating the real extent of judicial pendency 

in India and making reasonable comparisons among the courts. There is no good reason for 

this state of affairs to continue; the technology to resolve this is now easily and cheaply 

available. 

6.11. Powers of Judiciary (Supreme Court) Over Legislature and Executive 

The constitutional principle of central importance in governing the relationships between the 

judiciary, the executive and Parliament is that of the “independence of the judiciary”. This does 

not and should not mean that the judiciary have to be isolated from the other branches of the 

State. Nor does it mean that the judiciary—individually and collectively—need to be insulated 

from scrutiny, general accountability for their role or properly made public criticisms of 

conduct inside or outside the courtroom. 

The Judiciary adjudicates disputes and administers justice under criminal law. In addition, the 

higher judiciary (Supreme Court and High Courts) acts as the custodian of the Constitution 

because it is responsible for its interpretation and enforcement. The higher judiciary also has 

the power to strike down laws of Parliament and actions of the Executive as invalid, if they 

violate the Constitution. This is called the power of judicial review. For example, a law may 

be declared as invalid if it violates the fundamental rights guaranteed by the Constitution. A 

law may also be declared invalid if its subject-matter is outside Parliament’s area of 
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competence (e.g. a central law on police may be invalid because police falls within the state 

legislatures’ domain).196 

The Supreme Court has held that Parliament’s power to amend the Constitution is limited, that 

is, Parliament cannot amend the ‘basic structure’ of the Constitution.197 Note that this ‘basic 

structure’ principle is not expressly mentioned in the Constitution. The Judiciary has used its 

power of interpretation to identify fundamental aspects of the Constitution that cannot 

amended. These include ‘supremacy of the Constitution’, ‘separation of powers’, ‘judicial 

review’ and ‘judicial independence’(this is an open list to which the Judiciary may add new 

aspects).198 It may be argued that when the Constitution does not expressly limit the power of 

Parliament to amend it, such limitations may not be imposed through judicial interpretation. 

On the other hand, it may be argued that this interpretation is a protection against excessive use 

by a government with a large majority; for example, this limitation prevents a government 

holding substantial majority from extending the term of Parliament indefinitely. 

Both Parliament and the Judiciary exercise oversight over policy making and implementation 

by the Executive. Parliament may examine the constitutionality and legality of executive 

actions. It also debates whether the policies address the needs of the people, financial 

allocations and issues with implementation. For example, Rajya Sabha took up a discussion on 

demonetisation of currency during the Winter Session 2016 and MPs raised questions around 

implementation of the decision.199 The Judiciary also exercises oversight over the Executive, 

when it decides matters related to constitutionality and legality of executive actions. 

Occasionally it has also set up investigative and monitoring committees to monitor and oversee 

executive decisions.200For example in 2011, it set up a Special Investigation Team to 

investigate money laundering and unaccounted money held abroad by Indians.201 In another 

case, the Supreme Court required the state governments to report on forest conservation and 

industrial activities around forests. 

                                                             
196 https://www.prsindia.org/uploads/media/Conference%202016/Parliament%20and%20Judiciary.pdf 

197 Kesavananda Bharati vs State of Kerala, AIR 1973 SC 1461 

198 DD Basu, Commentary on the Constitution of India, Vol. 10, 10th Edition, 11305 

199 Parliamentary Bulletin I, Rajya Sabha, November 16, 2016. 

200 TN Godavarman Thirumulpad vs Union of India, (1997) 2 SCC 267. 

201 Ram Jethmalani vs Union of India, (2011) 8 SCC 1 
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6.12. Judicial Review of Parliamentary Privileges and Proceedings 

The Constitution guarantees certain rights and immunities to the House and individual MPs so 

that they may discharge their parliamentary duties effectively. These rights and immunities are 

called parliamentary privileges. For example, MPs enjoys a wide power of freedom of speech 

and expression on the floor of the House, or while working in Parliamentary Committees. They 

cannot be held liable for anything that they say or any vote that they make in a court of 

law.202Other examples of parliamentary privileges may include: freedom to publish 

parliamentary proceedings without incurring any liability and freedom from arrest in civil 

cases. 203 Further, parliamentary proceedings may not be called into question in any court of 

law for irregularity of procedure so that a separation of powers is maintained. 204 However, in 

several decisions, the courts have asserted their power to exercise judicial review over 

parliamentary privileges and proceedings (and state legislative assembly privileges and 

proceedings). 205 For example, the Supreme Court has held that the Speaker’s decision to 

disqualify an MP for defection is subject to judicial review as the Speaker is discharging an 

adjudicatory function.206 

6.13. FINDINGS 

 During the course of the study it has been found that Supreme Court has changed its outlook 

and functioning drastically in the last 50 years. This change has come due to the changes that 

are taking place in other countries of the world. Change in judicial system of democratic 

countries like USA, UK, France, Australia etc, certainly has impact upon the day to day 

function of the Supreme Court of India. The Researcher has gone through various judgments 

delivered by the Hon‘ble Supreme Court of India, Law Journals, several books on the topic and 

Articles published either in newspapers or obtained through internet and also materials 

collected from Indian Law Institute, New Delhi and lastly the opinions of the Hon‘ble Supreme 

Court and High Court of various States etc. to make the study more realistic, and the study 

                                                             
202 Article 105, Constitution of India 

203 VN Shukla, Constitution of India, 11th Edition, 442 

204 Article 122, Constitution of India. 

205 Raja Ram Pal vs Speaker, Lok Sabha, (2007) 3 SCC 184; Powers, Privileges and Immunities of State 

Legislatures Re, AIR 1965 SC 745. 

206 Kihoto Hollohan vs Zachillhu, 1992 SCR (1) 686. 
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depicts the true position of the power of the Hon‘ble Supreme Court in India. The findings are 

as under:- 

1. Constitutionally, judiciary i.e. Supreme Court has a check on the excesses of the 

legislature and executive and on the non-functioning and ineffective government. 

2. Though the principle of Separation of powers is not strictly adopted by our Constitution, 

its essence has been duly recognized by the judiciary (Delhi Laws Case, 1951) and 

Article 50 of our Constitution also speaks of Separation of Judiciary from the 

Executive.  

3. If Legislature and Executive are unable to perform their obligations towards the people 

and therefore the people look towards the judiciary to redress their grievances against 

the government. 

 

6.14. Conclusion 

 The researcher has not only gone into the history of the topic of Judicial Activism vis-a-vis 

Judicial Overreach, but has also analyzed systematically the principles of separation of powers 

as provided in the Indian Constitution. There has been growth of judicial intervention, on 

account of failure of legislature and executives, which has been seen by the legislature with 

jealous eye. Nevertheless the Hon‘ble Supreme Court plays a vital role in Indian Democracy. 

Upon critical analysis of the study on judicial activism vis-a-vis judicial overreach with respect 

to legislative function of the Indian Parliament and its interpretation by judiciary made in the 

earlier chapters, the following conclusions have emerged which are enumerated in the 

succeeding paras. 

1. Separation of powers: The principle is that each organ should be independent of other, 

and no one organ should perform functions that belong to the other.207 

2. In every democratic system which has rule of law and written Constitution, the 

Constitution becomes the Supreme law of the land and if it incorporates Judicial Review 

as a fundamental feature of government, it entrusts to the judiciary a pivotal role as a 

guardian of those constitutional values which are effective check and safeguard against 

blatant abuse of governmental power. Like all modern democratic Constitutions the 

Indian Constitution entrenches Judicial Review as a paramount principle of public law 

                                                             
207 S.P.Sathe, Administrative law (N.M.Tripathi Pvt.Ltd., 5 th Ed., Bombay, 1991), pp15-17 
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and ultimately it is the Supreme Court which is the final arbitrator of issue of 

constitutional interpretation. Judicial Review upholds the supremacy of the 

Constitution, adjusting the Constitution to new condition and needs of the time resulting 

into social and economic benefits to the people, evolving the consciousness of right and 

keenness to achieve redress against violation of individual rights. The separation of 

power has a great significance. It creates democratic balance in the different branches 

of the government. In America it form the 340 basis of it constitutional structure in 

India, India follow a separation of function not separation of power. In practical 

application three branches of the government have three separate of work. Though just 

like American Constitution in Indian Constitution also, there is express mention that 

the executive power of the union and of a state is vested by the Constitution in the 

President and the Governor; respectively by Art. 53(1) and 154(1), but there is no 

corresponding provision vesting the legislative and judicial powers in any particular 

organ. It has accordingly been held that there is no rigid separation of power in India. 

It is noteworthy that Art. 50 of the Constitution put an obligation over state to take steps 

to separate the judiciary from the executive. But, since it is a directive principle of state 

policy, it is not enforceable. The doctrine of separation of powers has been accepted in 

India in its reasonable sense. In India the executive are a part of legislature they are 

responsible to the legislature for their actions and also it derives its authority from 

legislature. In India, since it is a parliamentary form of government, therefore it is based 

upon intimate contact and close coordination among the legislative and executive 

wings. The functional parameters of each branch change overtime with one or two 

branches gaining more ground or glitter than the others at different times.208 

3. The status of modern state is a lot more different than what it used to be. It has evolved 

a great deal from a minimal, non-interventionist state to an welfare state, wherein it has 

multifarious roles to play, like that of a protector,  controller, provider, this 

omnipresence of the state has rendered its functions becoming diverse and problems, 

interdependent and any serious attempt to define and separate those functions would 

cause inefficiency in government. Hence, a distinction is made between ‘essential’ and 

incidental powers of an organ. According to this differentiation one organ cannot claim 

the powers essentially belonging to other organ because that would be a violation of the 

                                                             
208 http://shodhganga.inflibnet.ac.in/bitstream/10603/11379/14/14_conclusion.pdf 
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principle of separation of powers. But, it can claim the exercise of the incidental 

functions of another organ. This distinction prevents encroachment of an organ into the 

essential sphere of activity of the other. 

4. Indian Supreme Court alone enjoys power of judicial activism. Such power imposes an 

onerous burden on the court to allow legitimate changes in the Constitution but prevent 

the erosion of those enduring values that constitute the essence of Constitutionalism. 

6.15. SUGGESTIONS 

The researcher suggested the following suggestions after the whole research with regards to 

the supremacy of the Supreme Court of India: 

1. The legislature must respond to the need of the society and made such provisions and 

legislations for the development of the judicial supremacy. 

2. There should be judicial dynamism instead of judicial activism and judiciary should be 

placed at the supreme position. 

3. The Supreme Court is the authority which upholds the spirit of the constitution and that 

is why it is important to consider that Supreme Court is supreme. 

4. The stronger the ability of these institutions to uphold and preserve fundamental values, 

the greater the nation would be. 
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VII 

RIGHTS OF BROADCASTING ORGANISATIONS AND 

PERFORMERS 

| Authored By : Ms. Aastha Saxena | 

 

7.1. Abstract 

Rights of broadcasting organisations and of performers envisaged all Indian Copyright 

Act,1957 as amended in 1994 are a apply of absolute rights subject to broadcasters and the 

performers. These rights are approximately neighbouring rights, which do not preserve the 

copyright in the work but the broadcast itself. It attempts to clinically analyze the existing 

statutory protection for the performer under Copyright Act, 1957 This aspire examines the case 

of broadcasting rights simultaneously and afterwards the opening of the latest 2012 

diversification in the Copyrights Act, 1957, the oldest existing know-it-all property rights code 

in India and the status of Indian laws by all of respect to the growing persuade of the Internet 

and webcasting everywhere broadcasting organizations. This topic examines the story of 

broadcasting rights and the performer, and also examines the case laws concerning rights of 

broadcasting organizations and the performer and also describes their rights in Indian law. 

7.2. Introduction 

“Broadcasting is really too important to be left to the broadcasters,” said Tony Henn. 

Broadcasting began, essentially in the hands of very, very few players. Then the network came 

along and rules were formulated to protect that concentrated group. All around us, we see 

monopolizing of broadcasts by a few. This topic examines whole story about   the   

broadcasting rights until and after the introduction of the latest 2012 amendment in the 

Copyrights Act, 19571, the oldest existing intellectual property rights legislation in India. In 

today’s “knowledge society,” a country’s social and economic development depends heavily 

on the production, transmission and incorporation of information and knowledge. Most of the 

information reaches the public through radio and television, online websites etc. Broadcasting 

ensures that each and every information reaches even the backwoods parts of the country. This 

has been possible due to the progress in the field of digital technology developing in a 

technological convergence between the three foundations of Communication-

telecommunications, multimedia and broadcasting informatics.  
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India is the third largest broadcasting market in the world, and it constitutes a great chunk of 

the mass-media industry of the world Thus, broadcasting industry forms the crux of cheap and 

quick data transmission to all segments of the society and holds epic potential for increasing 

access and wide circulation of works. It is a powerful means to exert influence in the society. 

This is where we need a regulatory framework laborious enough to match the skyrocketing 

pace of technological development in the territory. The exclusivity of the broadcasting rights 

has long been under debate there is so much of conflict towards that. Communicating exclusive 

broadcasting rights gives the developer sole rights to exploit his product but this has been 

perceived as being anticompetitive as the licensing and ownership of these rights act as legal 

barriers to competition.   

Before proceeding further,   we have a conceptual clarity, compulsory to difference between 

‘broadcasting rights’ and ‘broadcast reproduction rights.’ Freedom of speech and expression 

express  in Article 19 (1) (a) of the Constitutions  accept to promote one’s view  through the 

print media or any other communication channel like television, radio, web pages etc. Article 

19 (1) (a) thus covers right to telecast and broadcast one’s view to the viewers or listeners 

through electronic media. This ‘broadcasting rights’ is a fundamental right of each and every 

citizen2. Media is working like a mediator of information between the citizens and the State. It 

is the fourth-pillar of our democracy which has a responsibility in modifie the public opinion 

and easily conveys that information to everyone.  Energetic and a free media are to be necessary 

for a healthy democracy and good society.  As media has the nature of questioning and 

criticism, so it has a vital role in the whole countries. This means that, for any country which 

has aspired to democratic norms of governance, should have a free and fair press. And really 

needs a transparency.     

 

 

 

 

 

 

 

 

 

1. Copy right Act 1957 

2.  Constitution of Indian Art 
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7.3. Broadcasting Organisations and Infringement Rights 

“Section 37 of the Act deals with the broadcasting reproduction rights” Broadcasting  is the 

electronic transmission of radio, television signals that are circulating for the public  

Broadcasting is a circulation of audio or video content to a dispersed audience via any 

electronic mass communications medium, but typically one using the electromagnetic 

spectrum(radio waves), in a one-to-many model.  Broadcasting began with AM radio, which 

came into popular use around 1920 with the spread of vacuum tube radio 

transmitters and receivers. Before this, all forms of electronic communication 

(early radio, telephone, and  telegraph with the message intended for a single recipient. The 

term broadcasting evolved from its use as the agricultural method of sowing seeds in a field  

casting them broadly vast  through this communication via radio or television they trying to 

convey the method of good harvesting. Broadcasting is a magical wave for everyone it 

enhances our living as well as our knowledge we all connected with the new era of life Over 

the air broadcasting is usually associated with radio and television, though in recent years both 

radio and television transmissions have begun to be distributed by cable (cable television). The 

person who receiving it include the general public or a relatively small subset; the point is that 

anyone with the appropriate receiving technology a proper communication and equipment 

(e.g., a radio or television set) can receive the signal easily throughout the area if possible. The 

field of broadcasting includes the both by government services as well as  public 

radio, community radio and public television, and private commercial radio and commercial 

television etc. There are several types of TV broadcasting systems:  - 

a. System of  transmission 

b. Digital Satellite TV. 

c. Cable 

d. New technology, Video, websites, etc. 

 

7.4. Broadcasting reproduction Rights and Infringement section 37:1 

Every Broadcasting Organisation has some special l rights we all known as “Broadcasting 

Reproduction Rights” This right we all know from twenty five years from the year of 

broadcasts.  During this scenario if anybody does the following acts without taking a the 

licence from the owner of the rights he Acts  

 

https://en.wikipedia.org/wiki/Sound
https://en.wikipedia.org/wiki/Audience
https://en.wikipedia.org/wiki/Medium_(communication)
https://en.wikipedia.org/wiki/Electromagnetic_spectrum
https://en.wikipedia.org/wiki/Electromagnetic_spectrum
https://en.wikipedia.org/wiki/Radio_wave
https://en.wiktionary.org/wiki/one-to-many
https://en.wikipedia.org/wiki/AM_radio
https://en.wikipedia.org/wiki/Vacuum_tube
https://en.wikipedia.org/wiki/Radio_transmitter
https://en.wikipedia.org/wiki/Radio_transmitter
https://en.wikipedia.org/wiki/Radio_receiver
https://en.wikipedia.org/wiki/Radio
https://en.wikipedia.org/wiki/Telephone
https://en.wikipedia.org/wiki/Over-the-air_broadcasting
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a) Rebroadcasts the broadcast; or  

b)  Seen by the public on payment of any charges; or 

c) Makes any sound recording or visual recording of the broadcast: or  

d) Make any reproduction of such sound recording or visual recording where such intial 

recording was done without licence : or 

e) Sells or any type of commercial charges or sale without permission etc. 

  

1. Copyright subsisting in the contents of the broadcast  

It usually includes “literary, dramatic or musical works or records in independent copyright 

will work. These kinds of cases before broadcasting they have to take the consent of the owner 

of that work, because copyright includes the right to communicate the work to the public.    

 

2. Television  

Act doesn’t explain the term of television. Nut the term broadcast of the definition of 

broadcasting enough to explain this term television. Radio transmission, usually with 

appropriate sounds, vision of distant object. Television now a day is well understood word 

and no needs for any particular definition. 

 

3. Musical Work 

The owner of musical right has all rights to perform in public or in private. The original 

performances in the studio will generally be in the private place, but the broadcasting 

performance at the receiving end, if that is in public performance, will be an infringement of 

copyright at that place.  

 

4. Tape Recording of broadcasting – section 39 

If any broadcast in the purpose of teaching or research by any person using a sound recording 

of a programme broadcast over the radio he will not be infringing the broadcasting right if the 

recording is used by him for private. 

 

5. Infringing copy of a programme  

A recording of the programme in which a broadcast reproduction right continue is an 

infringing copy of the programme.  
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6. Copyright in the work broadcast not affected—section 39 

The broadcast reproduction right does not affect the copyright in any literary, dramatic or 

musical work which is broadcast. 

 

7.5. Statutory License Introduced by 2012 Amendments 

Section 31D, introduced by the Copyright (Amendment) Act, 2012 grants a statutory license 

to broadcasting organisations desirous of broadcasting already „published‟ literary or musical 

works and sound recordings. The broadcasting organisation shall give prior notice to the right 

holders and pay royalty at the rates fixed by the Copyright Board. The names of authors and 

performers shall be announced during the broadcast. The broadcasting organisation shall 

maintain all records of the broadcast, books of account and to the owner. Before the 

introduction of Section 31D, access to copyright works by broadcasters was dependent on 

voluntary licensing. As a result, the copyright owners and societies were imposing 

unreasonable terms  and  conditions.1  The only purpose of this section seems to be to allow 

the broadcasting organisations in a proper way musical works with their visual broadcasts.   

The Copyright( amendment) Act , 2012 has include a new section into Chapter  VI of the 

Copyright Act, which gives to authority broadcasting organisation to communicate to the 

public by their work through musical sounds and literary or sound recording, which  already 

published after paying a certain amount fixed by the board. Visual works have been excluded 

from this section. So it is unclear how licensing will work for broadcasting of film clips or 

visuals. Also, this amendment does not clarify whether a broadcast of a literary or musical 

work is itself a published work. Going by definition a broadcast can be considered published 

work   as it is communicated to the public by means other than by issuing copies. But this 

stands in contradiction to the exclusive reproduction rights given to broadcasting organisations 

giving rise to ambiguity. 

 

 

 

 

 

1. Infringing copy of programme from the book of IPR by P. Narayanan (third Edition)   
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In the case of Super Cassettes Industries Ltd. has challenged the constitutional validity of 

Section 31D of the Copyright Amendment Act, 2012 along with Section 31(1)(b).1 In this case 

they  argued that the provision discriminates between copyright owners and broadcasters 

because the owners are disadvantage of their right to license the work on the other hand 

broadcasters are allowed to carry their business. It also choose  literary and musical works and 

sound recordings are leaving owners of other copyrighted works like cinematographic works 

and dramatic works to do and enterprise their works commercially. There is also no provision 

for the copyright owners to be heard before the broadcaster avails of the statutory license, 

people are not very much aware that  thereby violating principles of natural justice. This, Super 

Cassettes claimed, is capable of violating Article 14 of the Constitution. They also contended 

that Article 19(1)(g) has been violated since there is no incentive for third parties to enter into 

voluntary licensing contracts with copyright owners. The petition is presently pending before 

the Delhi High Court. 

7.6. Performers’ right—section 38 

Performers’ rights for the benefit of various kinds of performers like actors, dancers, musicians, 

jugglers, acrobats and so on are contained in section 38. These rights are somewhat cognate to 

broadcast reproduction rights. 

“Performer” includes an actor, singer, musician, dancer shake charmer, a person delivering 

lecture, or any other person who makes a performance- section 2 (qq). “Performers”  in 

relation to performers’  right means  any visual  or acoustic presentation made live by one or 

more performers- section 2 (q). 

7.7. Exclusive right of performers – section 38A 

Performers  rights  which has a exclusive right subject to the provisions of this Act or  authorise 

for doing any of the following acts in the respect of the performances or any substantial par 

which is these following :-   

a) to make a sound recording performers,  including – 

1. by  electronics  

2. communication for public 

3. giving it on commercial rental 
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4. to broadcast or communicate the performers  to the public except where the 

performers is already broadcast  

Moral rights of performers – section 38 B 

Application of broadcasting rights and performers rights to foreign broadcasting organisation 

performers –section 40A 

Restriction of rights of foreign broadcasting organisation and performers –section 42A  

7.8. Conclusion:- 

Developing countries like India and activists supporting access to knowledge have been 

pushing harder for a signal- based protection of broadcasting organisations. The criticism of a 

signal-based approach is that the rights of the broadcasters would extinguish the moment the 

broadcast is made and the signal thereafter ceases to exist.  Broadcasting is most important part 

of our society now each and every person depends upon the telecommunication and this process 

is enhance day by day. Television, musical work, tape recording, all these are the part of our 

society and we all connected. Now a days is a big organisation. And if we connect it that the 

performers then it infringing our rights like actors, dancers, jugglers, musician etc.  Here want 

to put that it is essential, especially in developing countries like India, to take a liberal approach 

towards access to information in every corner of the society and that signal based approach is 

the right one. In an era of where information; be it literary, audio or visual    is available so 

cheaply and easily and we can get it from anywhere over the Internet that it would be 

unreasonable to grant exclusive rights to broadcasters after they have made their first broadcast. 

So with all these amendments and rights this broadcasting organisation is a part of our visual 

era. 
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VIII 

LAW OF TORTS – STRICT LIABILITY 

| Authored By : Mr. Akanksh Deekonda | 

 

 

8.1. Abstract 

Strict liability held a situation where a standard of liability under which a person is legally 

responsible for the consequences flowing from the activity even in the absence of fault or 

Criminal  intent on the part of defendant. Strict liability is a liability without fault. It is studied 

under law as a tort, common law and criminal law. The foundation for all this is same but the 

basic difference occurs due to the issue occurred, facts etc. While there is a clear presumption 

that Mens Rea is required, if the courts find that Parliament had a clear intention to create a 

strict liability offence. Strict liability as a criminal law some offences do not require Mens Rea 

to attach to an element of the Actus Reus. The law of strict liability actually originated for 

abnormal dangerous activities was actually originated from the problem between the 

neighbours for incompatible use of their lands. Incompatible land use has been the subject of 

nuisance law. 

The research paper understands the liability for STRICT LIABILITY in present day situation 

.Checking its validity in the present day in a very clear and clarified way and it helps in 

understanding what is strict liability by going through its origin, history, development etc. The 

cases where Strict Liability can be used. It also elucidate the difference between strict liability 

and negligence with giving a brief detail about contributory negligence. The paper exclusively 

gives a very brief understanding of strict libility under animals categorizing them to domestic, 

wild and abnormally dangerous animals. It also gives examples where strict liability is imposed 

for dangers, abnormal dangers, contemperory abnormal dangers, explosives. It also tells the 

readers the defences that are available against Strict Liability. Finally, it speaks about the faults 

and defects corner of strict liability. The paper to clear all the doubts that the reader get, gave 

all the important case-laws in a very lucid manner. 
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8.2. Introduction to Strict Liability 

Strict liability is a liability without fault. It is studied under law as a tort, common law and 

criminal law. The foundation for all this is same but the basic difference occurs due to the issue 

occurred, facts etc. 

Rylands v flether is one of the famous case which involves the principle of strict liability.  

a. Strict Liability as a Criminal Law 

Some offences do not require Mens Rea to attach to an element of the Actus Reus209 .These are 

generally known as strict liability offences which is the term used in this chapter, though some 

lawyers refer to those offences requiring no Mens Rea at all as imposing absolute liability and 

those requiring no Mens Rea as to an element of the Actus Reus as imposing strict liability. 

While there is a clear presumption that Mens Rea is required, if the courts find that Parliament 

had a clear intention to create a strict liability offence then strict liability will be imposed and 

the presumption will be rebutted Most of these offences have been created by statue 

b. Strict Liability as a Tort 

Strict liability is a ‘no fault liability’. Even if the defendant was not negligent or there may be 

a circumstance like if the defendant did not intentionally cause the harm or he was careful, he 

could still be made liable under the rule. 

c. Strict liability as a common law 

The doctrine of strict liability is the third primary component of tort liability. Strict liability 

arises for a defendant that engages in particular types of activities that are potentially harm-

producing, and despite the fact that the person did not intend harm and took every measure 

within his/her power to prevent injury to the plaintiff. The application of strict liability is a 

relatively new theory of law and reflects an emerging social policy that the risks associated 

with a particular activity should be carried by those parties who "pursue it", instead of by people 

who are merely exposed to the risk. Although the previously discussed defence of contributory 

negligence is generally held NOT to be a valid defense for strict liability, assumption of risk 

by the plaintiff may be accepted by the court and prevent recovery. 

 

                                                             
209Action or conduct which is a constituent element of a crime, as opposed to the mental state of the accused 
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8.3. Historical context of strict liability 

Strict liability offences began to be developed in the mid to late 19th century210  This was the 

age of industrial revolution.in the present world there is rapid industrialisation Regulatory 

offences were created that were designed to protect individuals from the risks that came with 

greater industrialisation and mass consumerism. For example, Professor Richard Singer 

highlights England’s Sale of Food and Drug Act 1860 as one of the first legislative moves 

towards strict liability. It maintains that one of the primary aims of the criminal law is the 

protection of fundamental social interest211 unfortunately, statutes are not always so obliging 

as to state ‘this is a strict liability offence. Occasionally the wording of an Act does make this 

clear, but otherwise the courts are left to decide for themselves. 

8.4. The fault of strict liability 

Particular torts are defined in a sharp-edged manner—a quality that is sometimes expressed by 

reference to the “objectivity” of the standards of conduct that they set. The objective dimension 

of familiar torts often has been understood to indicate an embrace of liability beyond 

wrongdoing. But this understanding is mistaken. Overwhelmingly, tort liability is 

simultaneously wrongs based and strict. Still, there is arguably a small corner of tort law that 

recognizes a form of strict liability that does not require wrongdoing in any sense. In this 

section, we identify this form of strict liability, explain its normative structure, and contrast it 

with wrongs-based strict liability. 

8.5. Liability of negligence and strict liability 

Negligence is the breach of a duty caused by the omission to do something which a reasonable 

man, guided by those considerations which ordinarily regulate the conduct of human affairs 

would do, or doing something a prudent or reasonable person would not do.212 

They are the major rules of liability used in tort law to deal with situations where one person 

(the injurer) causes harm to another person (the victim). In England, France and Germany, for 

instance, the usual forms of liability are the comparative negligence rule and strict liability with 

the defence of relative negligence, and in the US it is the comparative negligence rule, the 

                                                             
210 Before this time, convictions for criminal offences without proof of intent were found ‘only occasionally, 
chiefly among the nuisance cases 
211 Ashworth and horder 
212 R.K.Bangia chapter 11 page number 244 
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negligence rule with the defence of contributory negligence, and strict liability with the same 

defence 

In nineteenth century as the world was affected by new rules of different countries and 

industrial revolution, there were many cases which made a drastic fall of strict liability. 

Some of the important aspects are: 

 There are increased number of changes for which compensation for losses substantially 

exceed the damage 

 There were some cases where harm was intentional 

This made the thinkers to have a reform in tort law .this is the time which also had a great 

impact on developing economics. Torts would be easy and efficient if we use economics.to 

redefine torts in a proper and efficient way. One of the path-breaking studies in the development 

of the economic approach to tort is Calabresi (1970). The aim of tort law, he proposes, apart 

from the requirement for justice, is to minimise the social costs of a tort defined as the sum of 

total accident costs, administration costs, costs of properly allocating accident losses by means 

of insurance, and accident prevention costs of both the injurer and the victim. Again, the 

comparison between strict liability and negligence helps to determine which tort system is most 

suitable to improve welfare by, first, encouraging individuals to engage in safer activities by 

providing an incentive to do so, and second, encouraging individuals too. 

8.6. What is contributory negligence? 

It is the concept of negligence comprehended that the foreseeable harm can be avoided by 

taking requisite precautions. 

8.7. Strict liability for trespassing animals213 

This is a very ancient rule and has been already rule and has been already considered.214 

Liability for trespass by the defendant is also absolute in theory though not in reality, as already 

explained. 

In the early England if the cattle owner drove his cattle onto your land so that your crops got 

affected .then it comes under trespass because he caused directly entry onto your land. If the 

                                                             
213 Dobbs, D. (2000). The law of torts. 1st ed. st.paul: west group, p.942  
214 See Cattle Trespass and statutory Modifications to it in England 
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same thing happened without the consent of the owner, here the writ of trespass with strict 

liability carried with it excluding some exceptions. However this principle is only applied to 

certain barnyard animals leaving pet animals like dog, cat, etc. 

The rule of cattle-owner liability put the economic burden upon cattle owners to protect crop 

growers. They built fences. The problem arises when the cattle in some places there (dry west) 

many acres of land is needed to sustain a cow. On prior timber for fencing was unavailable for 

this and many other reasons many states substantially removed the rule of strict liability. Now 

the land owners could recover for harm for trespassing cattle only if the land owner had first 

erected the fence that met statutory standard ”a fencing out rule”215.later it was decided by 

statutes to provide for open range and free  grazing without liability of areas where cattle 

ranching is dominant.216 

The cattle trespass rules at various levels can be understood at various perspectives.in one view-

the local norms must be too dominant that the actual choice of legal rule “strict liability” is not 

valid. On the other hand it is possible to construct an ideal view.                     

8.8. Strict liability for abnormality dangerous domestic animals 

A dangerous species is a species 

 Which is not domesticated in the British lands. 

 Whose fully grown animals normally have such characteristics that they are likely unless 

restrained to cause severe damage or that damage they may cause is likely to be 

similar.217 

The common law rule already discussed the liability of such cases. If the animal in our 

perspective had direct trespass with damage it makes landowner to hold strictly liable. In the 

case some domestic animals like dogs and cats treated separately ,here the owner is not held 

for strict liability because here strict liability is inflicted on the keeper of the animal knows or 

                                                             
215 E.g Colo Rev Stat  35-46-102 Ellickson concluded that the fencing out rule became the dominant rule in the 
19th century  and was not limited to western states .Robert C.Ellickson ,of coase and cattle  .dispute resolution  
among Neighbours in Sastra county,38 Stan L.Rev .623,660,n.94(1986) 
216 See Robert C Ellickson .Of coase and cattle .dispute revolution among neighbors In shashta county 38 STAN 
L REV 623,(1986) 
217 HEPPLE, B. and MATTHEWS, M. (1991). TORT CASES AND MATERIALS. 4th ed. LONDON: BUTTERWORTHS, 
pp.521-524. 
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a reason to know that his animal is abnormally dangerous in some way and injury results from 

that danger218.  

If the animal in our perspective has its abnormal dangerous activity in his nature .then the 

keeper or owner of that particular animal is not strictly liable. For example if quite natural a 

bull may be aggressive so, the keeper of the bull may not held strictly liable in this case. In 

addition the keeper of that animal must have knowledge or at least notice of the dangerous 

tendencies that resulted in harm219. The fact that a bull has acted up does not show that he has 

been abnormally dangerous propensities for a bull. In fact if a dog has bitten and keeper knows 

it often offends to keeper knowledge of a dangerous propensity, but not necessarily 

It is not at all relevant if the keeper has no knowledge about the action. So in these cases the 

defendant has a liability of claiming of negligence or strict liability or both220. If the domestic 

animal in our case has an abnormal dangerous element, then the defendant or keeper is liable 

for negligence. If the animal done without consent of keeper or owner and has no abnormal 

dangerous element then the keeper is liable for strict liability. 221 

8.9.  Strict liability for wild animals 

The wild animals are totally different from domestic animals. The English rule held that 

keepers of wild animals are strictly liable for harm caused by such animals222.there is a liability 

imposed even if the keeper exercised the utmost care to keep the animal confined and safe.223 

It is rejected sometimes when it comes to a public zoos. Strict liability rule applies even if the 

animal is not known to have vicious or abnormal propensities to cause harm.224 

Strict liability is limited to harm that results from the wild or dangerous character of the animal 

or from dangerous traits of keeper knows or should know.225 The restatement extends strict 

liability to those who harbour as well as who own, possess, or keep the animal.226 For instance 

                                                             
218 Marshall v Ranne 511 S.W.2d 255 (tex 1974); Jivedan v law ,194 W.Va 705,461 S.E.2d 451 
(1995);restatement 509 
219 See Van Houten v Pritchard ,315 Ark 688,870 S.W .2d 377 (1994) 
220 Cal Civ Code 3342;510 ILCS 5/16 Mont Code Ann 27-1-715 
221 See stroop v day,,271 Mont 314,896  p.2d 439 (1995).plaintiff act of chasing dogs four weeks earlier was not 
provocation, nor was plaintiff’s act of leaning on fence where dog was penned 
222 W.V.H.Rogers Winfield and Jolowicz on tort 475 ff.(14 ed.1994):cf .may v.Burdett ,9 Q.B 101 (1846){liability 
for a monkey known to be mischevious nature even if defendant exercised care to keep him safely} 
223 Smith v Jalbert ,351 ,Mass 432,221 N.E.2d 744(1966) 
224 E.G smith v jalbert ,351 mass 432,221 N.E.2d 744(1966) 
225 Ibid 507 2 
226 Ibid 514 



A V O C A T ’ S  &  I N F O R M A T I O N  T E C H N O L O G Y  I N  C Y B E R S P A C E  –  C Y B E R L E K H  

            93 
 

a parent who permits a child to keep a lion on the parent’s premises may not possess the lion 

but harbours it nonetheless and is responding accordingly.227 The emphasis shifts from control 

and emphasis of animal to possession and control of premises. But this does not mean that 

landowner is strictly liable for injuries inflicted by the wild animal that intrudes upon property. 

In that case liability will be imposed only if the landowner was negligent, for example by 

negatively failing to repel the animal or to protect guests228 

8.10. Strict liability for abnormal dangers 

The statement supports liability for activities that are abnormally dangerous, these are not 

pursued in the community. Cases are in accord, so liability without fault is imposed, for 

example when carefully handled explosives cause harm  the idea is not to deter such activities 

altogether but to make them “pay their way”  .By charging them with liability for harms that 

are more or less inevitably associated with the activity. 

The law of strict liability actually originated for abnormal dangerous activities was actually 

originated from the problem between the neighbours for incompatible use of their lands. 

Incompatible land use has been the subject of nuisance law. Liability for nuisance has been 

carried out on defendant for his activities in his land such as invasion of neighbouring 

properties by intangibles like gases, smokes, sound and light. Many nuisance are intentional in 

the sense that the defendant knows to a substantial certainty that he is causing noxious invasion. 

A noisy factory in a residential neighbourhood is held liable but not in an area of devoted 

factories.  Courts have from time to time supported liability for the unusual, non-mutual, 

’abnormal’ activity or condition on land which interferes with the use of other lands. The 

unusual and abnormal have appeared in various guises and various names. To have a clear cut 

of cases court advances to strands of thought.229 They are 

 One was that a person who introduces something to the land that is not naturally there 

and likely to do mischief if it escapes must be held liable for foreseeable harms resulting 

if it does infect escape. The focus here seemed to be on the natural state of the land itself 

and its alteration of pages 

                                                             
227 See American states ins. Co v guillermin ,108 ohio app.3d 547 ,671 N.E.2d 317(1996) 
228  
229 This version (more fully stated ) is seen as the rule rylands v fletcher in W.V.H. Rogers ,Winfield &Jolowicz 
On tort 
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 It can be understood quite differently to focus on non-natural use of land, that is, a use of 

land that was not natural or normal in the community or an activity that was incompatible 

with surrounding land use. The focus of this line may have been in the community’s usage 

and custom, not on the natural condition of the land itself. that would be understandable 

on the observation that mining had been conducted on Lancaster from very early times 

and that of necessity you must mine minerals where they are ,while mill pounds can be 

built in many places in a country full of rivers and streams.230 

8.11. Strict liability for contemporary abnormal danger cases 

Courts now have generally accepted the principles for some activities involving special danger, 

especially those normally pursued, strict liability can be held. But this statement lead a detour 

aside from a few clear cases those involving use and storage of explosives, they rejected strict 

liability because the evidence does not demonstrate whether it can be made safe by exercise of 

care.231 

8.12. Strict liability for explosives and high energy activities. 

Strict liability most readily hurts when the physical harm occurred from the defendant’s use or 

storage of dynamites or other raw material intended to cause explosions as courts dropped the 

older trespass theory for explosives. They recognised strict liability could be imposed for 

vibration damage generated by explosives even the incident does not throw any object on others 

land or into persons. From here ,some courts have gone on to hold that strict liability applies to 

other large forces causing vibration damage to property, in particular to damage caused by 

testing a large rocket and those caused by pile driving.232 

8.13. Defences against Strict Liability 

A. Consent of Claimant 

Where the claimant has impliedly or expressly consented to the presence of the source of the 

danger and there has been no negligence on the part of the defendant, the defendant is not 

liable. The exception merely illustrates the general defence, volenti non fit injuria. The main 

                                                             
230 Read v Lyons [1947] A.C.156 
231 (underground storage tanks for gasoline on farms were common, no strict liability for contaminating leak) 
E.g Mahowald v Minnesota Gas Co .,344 N.W.2d 856 (minn .1984) 
232 Smith v Lockheld propulsion co., 247 Cal.App .2d 774, 56 Cal.Rptr. 128,29 A.L.R.3d 538 (1967) 
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application of implied consent is found in the cases where different floors of the same building 

are occupied by the different persons and the tenant of the lower floor suffered damages as a 

result of water escaping from upper floor, though it has to be said that the cases which have 

discussed this defence have tended to involve perfectly ordinary domestic fittings which would 

to modern eyes .Be a natural use of land.in a block of premises each tenant can normally be 

regarded as consenting to the presence of water on the premises if the supply is of usual 

character ,but not if it is of quite an unusual kind, Or defective or dangerous, which unless he 

actually knows of that. The defendant is liable if the escape was due to its negligence. 

B. Common Benefit 

Where the source of the danger is maintained for the common benefit of the claimant and 

defendants not held liable for its escape. This is akin to the defence of the claimant and 

Brandwell.B in Carstairs v Taylor233  treated it as the same thing. In peters v prince of whale 

theatre (Birmingham) ltd.234  the court of appeal regarded “common benefit” as more than one 

element (an important element) is showing consent. In other judicial dicta the exception has 

regarded as an independent note.235 One passage in the Cambridge water case236 suggests that 

the rule may be inapplicable to provision of services to different area such as a business park 

or industrial estate, but this statement is made in the contest of non natural use. The view is that 

there is a defence of non benefit among consumers of a generally supplied service like gas or 

electricity seems inconsistent with that case.237 On balance common benefit seems redundant 

(and indeed misleading) as an independent defence.                           

C. Act of Stranger 

If the escape was carried out by unforeseeable act of a stranger, the rule does not apply. In box 

v jubb 238 the defendant’s reservoir overflowed partly because of acts of neighbouring 

reservoir-owner and defendant escaped liability. The claimant also failed in his claim in 

Rickards v lothian239  where some third party deliberately blocked up the waste pipe of a 

lavatory basin in the defendant’s premises. It has been suggested the defence is limited to 

                                                             
233 (1871) L.R, 6 Ex 217 so too, Northwestern utilities ltd v London guarantee co ltd. 
234 [1943] K B .72 at 78 
235 Gill v edvin(1894) 72  LT 579; Anderson v oppenheimer(1880) L.R. 5 Q.B.D 602 
236 [1994] C at 208 

 
238(1879) 4 Ex.d 76  
239 [1913] A.C 263 
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mischievous deliberate and conscious act of a stranger240, and there fore excludes his negligent 

acts. The basis of defence of any control by the defendant over the acts of the stranger on his 

land. Onus is on the defendant to show that escape was due to unforeseeable act by the stranger 

without any negligence on his part. If on the other hand, the act of the stranger could reasonably 

anticipated or its consequences prevented, the defendant will still be liable .in north western 

utilities ltd v London guarantee and accident ltd.241 An hotel belonged and insured by the 

claimant was destroyed in a fire caused by the escape and ignition of natural gas. The gas had 

percolated into hotel basement from a fractured welding joint in an intermediate pressure main 

situated below street level and belonging to defendant, a public utility company. The fractured 

was caused during the construction of storm sewer involving underground work beneath the 

defendants mains by a third party. The privy council accepted that the defence of act of god 

and act of third party prevent a claimant from succeeding in a claim based on the rule in rylands 

v fletcher but held the defendant liable for negligence. The risk involved in the defendant’s 

operations was so great that a high degree of care was expected of them. They knew of 

construction of sewer and they ought to have appreciated the possibility of damage to their 

mains and taken appropriate action to prevent or rectify it. 

It is clear that a trespasser is a “stranger” for this purpose give the defaults of his servants in 

the course liable; he is also liable for the negligence of the independent contractor unless it is 

entirely collateral. In the closely related context of liability for fire it has been held that the 

occupier liable for fire it has been held that the occupier is liable for the fault of his licensees 

or guests. And this seems to be general rule. 

We must consider whether the rule applies to the premises by the occupier’s predecessor in 

title. It may be inferred from the decision in the north western utilities case. if the occupier 

knew or might  with reasonable care have ascertained, that the danger existed, he is liable for 

its escape. If the condition is not satisfied, it is submitted that he ought not to be liable. There 

is no direct decision but the rule itself seems to make it essential that the defendant should 

“bring his lands” the danger. 

 

                                                             
240 Perry v kendricks transport limited, above at 87 ,per Sington L.J similarly in  prosser v levy [1955] 1 W.L.R 
1224 by the same judge 
241 [1936] A. C. 108 
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D. Statutory Authority 

In green v chesla waterworks co for instance, a main belonging to a water works company 

which was authorised by parliament to lay the main burst without any negligence on the part 

of the company and the claimant’s premises were flooded, the company was held not liable. 

The chesla waterworks co were authorised by the statute to lay mains to lay mains and were 

authorised by statute to lay mains under a statutory duty. On the other hand, in Charing Cross 

electricity co v hydraulic power co were empowered by statute to supply water for industrial 

purposes. That is they had permissible obligation to keep their mains charged with water at 

high pressure or at all 

It has been noted above that an act done under the authority of a statue is a defence to an action 

for tort. The defence is also available when the action under the rule in rylands v flethcher. 

Statutory authority, however cannot be pleaded as a defence when there is negligence 

E. Act Of God242 

The harm must be inevitable, and must occur without human intervention. The defendant must 

be unable to prevent the harm by exercising reasonable foresight or care. This means that the 

act of nature must be the sole cause of the accident not just a contributing factor. The defence 

is in place to allow a jury to refuse to place blame on a party if the evidence shows that the 

accident was beyond that party’s control. A defendant does not have to pay any damages to the 

plaintiff if the jury finds that the defendant can successfully use the act of God defence. This 

means that the plaintiff will not be able to receive any compensation from the defendant. Texas 

Star Flour Mills, the Court of Civil Appeals of Texas held that Gulf, Colorado & Santa De 

Railway Company could use the act of God defence to escape liability. The heavy rain 

destroyed the flour. The Court held that the defendant could use the act of God defense because 

the heavy rain was unforeseeable. Several witnesses testified that this was the worst storm that 

has ever occurred in this area. The Court noted that the defendant was not expected to guard 

against a storm that the defendant could not reasonably anticipate. 

 

 

                                                             
242 Gulf, C. & S.F. Ry. Co. v. Texas Star Flour Mills, 143 S.W. 1179 (Tex. Civ. App. 1912). 
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8.14. Limitations of Strict Liability243 

 Disadvantages for Companies 

Strict liability is a type of product liability that holds the selling company liable for 

defective products. Strict liability is liability without fault, meaning that the seller of 

the product is responsible for damages even if the tort wasn’t the company fault. Strict 

liability only applies to businesses officially engaged in selling or leasing own products; 

private sales are never applicable. Strict liability is only enforced in some states and 

each state that has a strict liability might have variations on the law. 

 Disadvantages for Consumers 

In several situations, the purchaser and users cannot sue for strict liability tort. A known 

“general danger” is one such situation. Sometimes, the inherent danger of a product -- 

such as a gun -- is general knowledge. Companies are not responsible for failing to warn 

consumers of generally known dangers. Companies are also not liable in such situations 

where the consumer has misused or modified the product in such a way as to cause an 

injury. 

8.15. Conclusion 

While there is a clear presumption that mens rea is required, if the courts find that 

Parliament had a clear intention to create a strict liability offence. Strict liability as a 

criminal law Some offences do not require mens rea to attach to an element of the actus 

reus .Strict liability will be imposed and the presumption will be rebutted .Most of these 

offences have been created by statue Strict liability as a tort . Strict liability is a liability 

without fault.  The doctrine of strict liability is the third primary component of tort 

liability. 

In this research, we identified this form of strict liability, explained its normative structure, and 

contrast it with wrongs-based strict liability. Strict liability is only enforced in some states and 

each state that has a strict liability might have variations on the law. Strict liability for 

contemporary abnormal danger cases Courts now have generally accepted the principles for 

some activities involving special danger, especially those normally pursued, strict liability can 

be held. Strict liability only applies to businesses officially engaged in selling or leasing own 

                                                             
243 Leslie Crocker, Limitations upon the Remedy of "Strict Tort" Liability for the Manufacture and Sale of Goods-
-Has the Citadel Been Devastated, 17 Case. W. Res. L. Rev. 300 (1965) 
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products; private sales are never applicable. It is used for abnormality dangerous domestic 

animals and for which is not domesticated in the British lands .These are generally known as 

strict liability offences which is the term used in this chapter, though some lawyers refer to 

those offences requiring no mens rea at all as imposing absolute liability and those requiring 

no mens rea as to an element of the actus reus as imposing strict liability. There are 

disadvantages for Consumers and companies in several situations, the purchaser and users 

cannot sue for strict liability tort. 
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IX 

RULE OF LAW 
| Authored By : Mr. Raj Aryan | 

 

The meaning of the rule of law includes at least three concepts: first, the supremacy of the law 

as opposed to arbitrariness or even wide discretion by governments; second, the equality of all 

persons before the law; and third, in England, principles establishing the rights of individuals 

developed by case law through the centuries in that country.244 

The term ‘Rule of Law’ denotes the basic structure of governance of any civilized policy. It 

means that the predominance that is absolute of an ordinary law over every citizen regardless 

of that citizen’s power.245 Moreover, the rule of law has many and sometimes incompatible 

meanings. ‘The Law’ have only one purpose, that is, to guide people’s behavior246 and the rule 

of law is a set of requirements that must be met so as to achieve the purpose of guiding people’s 

behavior. The rule of law leads to an inevitable (and justified) conclusion that the purpose of 

the law (guiding people’s behaviour) should not be interpreted in a narrow way according to 

which the law guides our behaviour whenever we know what the law says – and can act 

accordingly. Rather, ‘guiding people’s behaviour’ should be interpreted more broadly, in a way 

that describes the rule of law as the quality of the law that enables its subjects to make rational 

and well-informed long-term plans.247 

The whole scheme of Constitution of India is based upon the concept of rule of law. This tells 

that Law is supreme and everyone, no matter individually or collectively, falls under the 

supremacy of law. It means that no one is above law notwithstanding how powerful and how 

rich he or she maybe. For the establishment and achieving these goals, the Constitution has 

assigned this special task to the judiciary in the country to interfere and provide justice where 

rule of law itself is being violated. It can be only seen through the Courts in our country that 

the rule of law unfolds its content and establishes its concept. The maintenance of dignity of 

Courts is one of the cardinal principal of rule of law in a democratic set-up.248 

                                                             
244 ALBERT V. DICEY, The Rule of Law, in INTRODUCTION TO THE STUDY OF THE LAW OF THE 

CONSTITUTION 181 (St. Martin’s Press 1959) (1885) 
245 Black’s Law Dictionary 
246 Joseph Raz, The Rule of Law and its Virtue, 93 L.Q.R. 195 (1977) 
247 Yossi Nehushtan & Megan Davidson, Retrospective Rule Making and the Rule of Law: Between Fairness, 

Morality and Constitutionality, 2 Ind. J. Const. & Admin. L. 27-43(2018) 
248 Arundhati Roy, In re, (2002) 3 SCC 343, 351 (paras 1 and 2) 
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Equality before law is co-relative to the concept of rule of law for all round evaluation of 

healthy social order.249 One basic fact of rule of law can be understood as justice should not 

only be done but it must be seen to be done.” As in a situation where a litigant expects that his 

matter should not be heard by a particular Judge, which cannot be considered as unreasonable 

from side of litigant because of some extraneous factor particularly happens to be in favour of 

the opposite party. In such situation an alternative step is taken as the learned Judge should 

excuse himself from the Bench hearing that matter. This step is required to be taken and justice 

should not get influenced in any manner. Credibility in the functioning of justice delivery 

system and the reasonable perception of the affected parties are the relevant considerations to 

ensure the continuance of public confidence in the credibility and the impartiality of the 

judiciary.250 

Judicial review of administrative action is an essential part of rule of law251 and so is 

independence of judiciary.252 Non-arbitrariness is a necessary concomitant of the rule of law.253 

When the High Court itself became conscious that the decision regarding admission of an 

ineligible student was wrong and the precedent was not worth repeating, still it was repeated 

time and again, it amounted to a mockery of “Rule of Law” and promotes rather the “Rule of 

Man.”254 

Every State has a constitutional obligation and duty to protect the life and liberty of its citizens. 

That is a fundamental requirement for observance of rule of law. There cannot be any deviation 

from this requirement because of any extraneous factors like caste, creed, religion, political 

belief or ideology. Every state is supposed to know these fundamental requirements.255 

Rule of Law is required in the case of high quality democracy to ensure political rights, civil 

liberties, and mechanisms of accountability which affirm the political equality of all citizens 

and limits the potential abuses of power as well. Democratic rule of law can be conceptualized 

by exploring a set of variables within the rule of law. In this way, it can be understood as what 

makes it effective and how it relates to other aspects of the performance of democratic 

                                                             
249 Dallmia Cement (Bharat) Ltd. V. Union of India, (1996) 10 SCC 104 (para 18) 
250 P.K. Ghosh v. J.G. Rajput, (1995) 6 SCC 744, (para 10) 
251 State of Bihar v. Subhash Singh, (1997) 4 SCC 430 (para 3) 
252 High Court of Judicature at Bombay v. Shirish Kumar Rangrao Patil, (1997) 6 SCC 399 (para 13) 
253 Style (Dress Land) v. Union Territory, Chandigarh, (1997) 7 SCC 89 (para 12) 
254 Central Board of Secondary Education v. Nikhil Gulati, (1998) 3 SCC 5 
255 Zahira Habibullah Sheikh (5) v. State of Gujarat, (2006) 3 SCC 374, 397-98 (para 41) 
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countries. Rule of Law movement had begun to stop majority from suppressing minorities as 

it is even possible that the democratic form of government itself maybe corrupted. 

The constitutional principle of equality is inherent in the rule of law. However, its reach is 

limited because its primary concern is not with the content of the law but with its enforcement 

and application. The rule of law is satisfied when laws are applied or enforced equally, that is, 

free of bias and without irrational distinction. The concept of equality allows differential 

treatment but it prevents distinctions that are not properly justified. Justification needs each 

case to be decided on a case-to-case basis.256 

One of the important elements of the “rule of law” is legal certainty.257 When tenders are 

invited, the terms and conditions must indicate with legal certainty, norms and benchmarks. If 

there is vagueness or subjectivity in the said norms it may result in unequal and discriminatory 

treatment. It may violate the doctrine of “level playing field.”258 

Government leaders, judges, scholars, lawyers, speakers of all backgrounds invoke the rule of 

law as both the means to an end and as an end in itself. Everyone, it seems, is in favor of the 

rule of law. Rule is law is a principle without which no democracy can exist. 

 

 

 

 

 

 

 

 

 

 
                                                             
256 M Magraj v. Union of India, (2006) 8 SCC 212,277 (para 18) 
257 Reliance Energy Ltd. v. Maharashtra State Road Development Corpn. (2007) 8 SCC 1, 21 (para 36) 
258 Reliance Energy Ltd. v. Maharashtra State Road Development Corpn. (2007) 8 SCC 1, 22 (para 38) 
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X 

CASE COMMENTARY ON M.NAGRAJ v. UNION OF INDIA 

(2006) 8 SCC 212 
 

| Authored By : Ashish Kumar Rai (Author)  , 

Shivangi Gupta ( Co-Author), Praveen Kumar Ravani (Co-Author)| 

 

10.1. Abstract***259 

The reservation has always been a dicey and volatile issue in Indian democracy. One group 

argues that it has faced numerous hardships since time immemorial and deserves certain relief 

as compensation for that. On the other hand, another group claims that India is a secular and 

democratic country, and its Constitution suggests that everyone is equal. They call it 

discrimination if any particular group enjoys any additional benefits. But the same Constitution 

also lays down provisions for reserving seats in different areas of life, such as education, 

government jobs, judiciary, etc.  

The Hon’ble Supreme Court of India has, through various judgments, given its opinion on this 

matter. These decisions reflect the behaviour of judiciary in such matters. One of such 

important decisions, which have been a landmark in the field of reservation, is the case of M. 

Nagaraj v. Union of India., where the idea of reservation in promotion in the government 

departments was challenged on the basis of the policies on which it was based claiming such 

policies to be discriminatory and illegal in nature. The Supreme Court also sets some guide 

lines for providing reservation in promotion that they have the qualitative Data. State is not 

bound to provide the reservation in promotion. 

* Bench: Y.K. SABHARWAL,C.J. and K.G.BALAKRISHNAN, SH.KAPADIA, C.K. 

THAKKER and P.K BALASUBRAMANYAN, JJ 

* FACTS:  In this case the issue that arose for determination in this reference to a 

constitutional bench related to the: 

 a) (i) validity, (ii) interpretation, and (iii) implementation of the 77th , 81st ,82nd and 85th 

constitutional amendment acts ; and  

                                                             
259 ***Case Commentary on M. Nagraj v. Union of India (2006) 8 SCC 212 , Ashish Kumar Rai ( Author)  ,  

       Shivangi Gupta ( Co-Author), Praveen Kumar Ravani (Co-Author) 

 



A V O C A T ’ S  &  I N F O R M A T I O N  T E C H N O L O G Y  I N  C Y B E R S P A C E  –  C Y B E R L E K H  

            104 
 

  b) action taken in pursuance thereof which sought to reverse decisions of the Supreme Court 

in matters relating to promotion in public employment and their application with retrospective 

effect. 

 The key issue which arose for determination was whether by virtue of the impugned 

constitutional amendments, the power of parliament was so enlarged so as to obliterate any or 

all of the constitutional limitations and requirements.  

Petitioners have invoked article 32260 of the constitution for a read in the nature of certiorari to 

quash the Constitution (Eighty-Fifth Amendment) Act, 2001261 inserting article 16 (4A) of the 

constitutional retrospectively from 17.6.1995 providing reservation in promotion with 

consequential seniority as being unconstitutional and violative of the basic structure. The 

petitioners say that the impugned amendment reverses the decisions of this Court in the case 

of Union of India and others v. Virpal Singh Chauhan and others262, Ajit Singh Januja and 

others v. State of Punjab and others263 (Ajit Singh -I),Ajit Singh and others (II) v. State of 

Punjab and others264 ,Ajit Singh and others (III) v. State of Punjab and others, Indra Sawhney 

and others v. Union of India265, and M. G. Badappanavar and another v. State of Karnataka and 

others.266 

The petitioners argued that the Parliament has appropriated the judicial power to itself and has 

acted as an appellate authority by reversing the judicial pronouncements of this Court by the 

use of power of Amendment. Therefore, violative of the basic structure of the constitution. The 

above case was challenged on the basic of equality in the context of Article 16(1) read with 

Article 14. It’s all about the matter of reservation in the promotion with consequential seniority, 

therefor the petitioner challenge the impugned amendment under Article 14 read with Article 

16(1). The petitioner said that by providing the reservation in the matter of promotion with 

seniority, there is impairment of efficiency. In Indira Sawhney v. Union of India267 the issue of 

reservation has been overwhelming issue for quite a long time in India.  Five Judge Bench of 

Supreme Court referred the issue to a nine judge bench. Decision given by the 6:3 majority 

                                                             
260 Article 32 of the Constitution of India 
261 Constitution 86th Amendment Act, 2001 
262 Union of India and others v. Virpal Singh Chauhan, 1996 AIR 448 
263 Ajit Singh Januja and others v. State of Punjab and others, 1996 AIR 1189 
264 Ajit Singh and others (II) v. State of Punjab and others, 1967 SCR (2) 143 
265 Indra Sawhney v. Union of India, AIR 1993 SC 477 
266 M. G. Badappanavar and another v. State of Karnataka and others,  2000 Supp. (5) SCR 302 
267 AIR 1993 SC 477  
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held that the decision of the union government to hold 27% Government occupations for 

SEBCs gave them creamy layer among them dispensed with is constitutionally valid and held 

that holding that 10% government occupations for economically backward classes among 

forward class is invalid Court also held that under Article 16(4), reservation to the backward 

classes is permissible only at the time of initial recruitment and not in promotion.  

Petitioners say that contrary to the said judgment, the Parliament enacted the Constitution 

(Seventy- Seventh Amendment) Act, 1995. By the said amendment, Article 16(4A) was 

inserted, which reintroduced reservation in promotion.     

10.2. ISSUES: 

(1) The Validity of the Constitution 77th amendment Act. 

(2) Whether Constitution 81st amendment Act 82nd amendment Act and 85th amendment Act is 

valid or not.  

(3) Whether the Parliament has power to reverse the decisions of the Supreme Court.  

(4) Whether Parliament has power to give retrospective effect to certain laws. 

10.3. COMMENTS:  

Equality is a part of basic structure and it is impossible to make changes with respect to equality 

in the Constitution. Equality is the basic feature referred to in the Preamble to our Constitution. 

The equality is protected by our Constitution under two fold guaranty provided by Article 16 

is integral to equality; that Article 16 has to be read with Article 14 and with several article in 

Part IV. The Constitution-makers had given importance to public employment by making a 

special provision in the front of Part XIV providing certain rights and protection to office-

holders in the services of the Union and the States .The petitioners urged that impugned 

amendments are violative of the basic structure and the fundamental values of the Constitution 

articulated in the Preamble and encapsulated in Articles 14, 16 and 19. The power of Parliament 

to amend the Constitution cannot become an unlimited one. The Parliament cannot under 

Article 368 expand its Amending power, the Amendments invites abrogation of the basic 

structure then such Amendment must fail. The directive principles cannot be used to undermine 

the basic structure. It was contended that the impugned Constitutional Amendments have been 

promulgated by Parliament to overrule the decisions of the Supreme Court. Under Article 141 

of the Constitution the pronouncement of this Court is the Law of the land. The Judgment of 
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this Court in Virpal Singh268,Ajit singh (I), Ajit Singh (II) and Indra Sawhney269 were 

Judgements delivered by this Court which enunciated the law of the law.      

10.4. Amendment of the Constitution  

Until the case of Golak Nath the Supreme Court had been holding that no part of our 

Constitution is unamendable and that parliament may by passing a Constitution amendment act 

in compliance with the requirements of Article 368 Amend any provision of the Constitution 

including the fundamental rights and Article 368. In Golak Nath case a majority of six judges 

of a special bench of eleven over ruled the previous decisions and took the view that though 

there is no express exception from the ambit of article 368, the Fundamental Right included in 

part III of the Constitution cannot by their very nature. The majority decision in Golak Nath 

case was superseded by the Constitution (24th amendment) act 1971 by  inserting clause 4 in 

Article 13 and clause 1 in Article 368270 this amendment has been valid and the decision in 

Golak  Nath has been over rule by the latter full bench of the Supreme Court in Kesavananda271. 

The Doctrine of basic structure as a principle has now become an axiom. It is premised on the 

basic that invasion of certain freedom needs to be justified. The existence  of  the power of 

Parliament to amend the Constitution at will with requisite voting strength, so as to make any 

kind of Law that exclude part III including power of Judicial review under article 32, is 

incompatible with the basic Structure of Doctrine 272. On the question of power of amendment 

is submitted that the limited power of amendment cannot become an unlimited one. In Minerva 

Mills Ltd. and others v. Union of India273 on the question of balancing of Fundamental right 

the directive principal cannot be used to undermine the basic structure principal underlying 

Fundamental rights. It was urged that the 77th amendment introducing Article 16 (4A) has the 

effect of nullifying the decision in the case of Indra Sawhney; that, the 81st Amendment 

introducing Article 16(4B) has been brought in to nullify the effect of the decision in R.K. 

Sabharwal and others v. State of Punjab.274  

                                                             
268 Union of India and others v. Virpal Singh Chauhan, 1996 AIR 448 
269  Indra Sawhney v. Union of India, AIR 1993 SC 477 
270 Article 368 of the Constitution of India  
271 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225 
272 I.R.Caelho v. state of T.N (2007) 2 SCC 1,109-10 (para 147) 
273 Minerva Mills v. Union Of India, AIR 1980 SC 1789 
274 R. K Sabharwal v. State of Punjab, 1995 AIR 1371 
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It was later said in Supreme Court Judgment while upholding the Constitution validity of the 

improvements and changes bought up in Article 16, also set out certain conditions and standard 

for the state to implement the corrective measures under Article 16(4A), as also 16(4B). The 

petitioners argued that the four amendments were aimed at reversing the Judgments in Indra 

Sawhney and other cases, that parliament had arrogated to itself judicial powers, and had, 

therefore, violated the basic structure275 of the Constitution. The Court upheld the Constitution 

validity of the 77th, 81st, 82nd, and 85th amendments. It, however, ruled that  if the State “ 

wish(ed) to exercise their discretion and make (a) provision (for reservations in promotions for 

SCs/STs), the State has to collect quantifiable data showing backwardness of the class and 

inadequacy of representation of that class in public employment in addition to compliance of 

Article 335”. Also, “even if the State has compelling reasons. 

10.5. Conclusion 

Indian Constitution provides the Separation of power in which the Legislative entitled to make 

laws, or amend the laws, The Executive have power to implement the laws and Judiciary rests 

with power of dispute resolving and Judicial Review. From 1950 when our Constitution came 

into force to till date there has been more than 100 Amendment is introduced and passed, this 

shows that  how the parliament using its gross power to make changes in the Constitution. We 

know our system of Democracy where the voice of the majorities would prevails the minorities. 

Due to this system the whole body of the representatives works in the sense of the majority 

rule. This lead to very vast gap between the people of the country because the right to equality 

of the constitution is not fulfilled by this way, so constitution makers makes judiciary power 

full as much as to prevent the parliament from using their extensive power  to amend the 

constitution by using the Judicial Review.   

Reservation is a hot topic in any democracy. Though the laws have been laid down in this 

regard, the procedural requirements and workability of the provisions must be carefully 

scrutinized before awarding reservations. Grounds like inadequacy in representation, 

backwardness are to be carefully examined. The inadequacy of representation, the text of 

Article 16 clearly lies down that it is a matter of the state to determine.  

                                                             
275 Indra Sawhney v. Union of India, AIR 1993 SC 477 
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While it must base its determination on some materials, the importance is given to empirical 

evidence that is required.276 Proper studies must be conducted by the state to determine the 

correct number. 
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