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ABSTRACT: The present paper acknowledges the concepts of independence and impartiality of 

arbitrators in international arbitration, which is one of the basic requirements for carrying out the 

arbitration effectively. As international law firms grow in size and international arbitration is becoming a 

more preferred means for resolving the dispute, the issue of arbitrator’s neutrality is becoming ever more 
important. The growth may expose a law firm with increasing conflict-of-interest issues since the 

likelihood of the law firm has had to contact with the opposing party increases as the law firm grows. In 

order to circumvent such conflict of interest issues, larger law firms have been known to adopt drastic 
measures. There have been many situations where a partner in an international law firm leaves his firm to 

start a firm of his own in order to avoid conflict-of-interest issues which may prevent him from 

accepting an appointment as an arbitrator. The paper aims to develop an understanding among the 

readers of the importance of independence and impartiality of the arbitrator as well as the scenario of it in 

international arbitration in the present context. The paper is divided into 4 parts introduction, qualities 
required by the arbitrator, issues with independence and impartiality and finally the conclusion 
 

1.1. Introduction 

 
● ARBITRATION 

 

Arbitration is the legal sanction mode of Alternative Dispute Resolution(ADR). It is a mode of 

settlement of the dispute in which a third impartial-neutral body is appointed for settlement of 

the dispute. This impartial, neutral body is known as the arbitrator. It is an informal process of 

settlement of disputes which result in quick and economical means of settlement and thereby 

reduces the burden of the judiciary. It is a form of Alternative Dispute Resolution (ADR), which 

is a way to resolve disputes outside the courts.  An arbitration award is legally binding on both 

sides and enforceable in the courts. In India, the law relating to arbitration and conciliation act is 

governed through Arbitration and Conciliation Act 1996 which is now amended through 

Arbitration and Conciliation Act 2015. Notably, expression ‘arbitration’ has not been defined 

under the arbitration and conciliation act 1996  Definition in Section 2(1 )(a) of Arbitration and 

Conciliation Act 1996 , is merely a classification of that Act and states that arbitration covers 

institutional and ad hoc arbitration the definition is based on the definition mentioned under 

clause (a) of Article 2 of UNICITRAL Model Law according to that provision the expression 

arbitration is defined as the means by which the party dispute get the matter settled through the 

intervention of an agreed third-person  general arbitration is of seven kinds which are as follows 

at  ad-hoc arbitration, institutional arbitration, contractual arbitration, statutory arbitration, 

domestic arbitration, International arbitration, foreign arbitration. Arbitration is a proceeding in 

which a dispute is resolved by an impartial adjudicator whose decision the parties to the dispute 

have agreed, or legislation has decreed, will be final and binding.  
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● INTERNATIONAL ARBITRATION 

 
The present context of the study is international arbitration, arbitration is an international 

arbitration when there is a foreign ingredient found in that. International arbitration is when at 

least one of the parties involved is a domicile of a resident outside India or the subject matter of 

the difference of dispute is related to a place outside India. The law applicable to search 

arbitration proceedings may be the foreign law may be the Indian law subject to terms of the 

contract between the parties at the and the rule of conflict of laws.  

 

Section 2 (1)(f) of the Arbitration and Conciliation Act 1996 define the term International 

commercial arbitration as arbitration relating to a dispute arising out of a legal relationship, 

whether  contractual or not, considered as commercial under the law in force  in India 

1.  where at least one of the parties is an individual who is  national of, or habitually 

resident in, any country other than India: 

2. or a body corporate which is incorporated in any country other than in India or  

3.  A company or an association or body of individuals whose central management and 

control are exercised In any country other than India:  

4. or The Government of a Foreign Country.  

 

It is a well-known principle of arbitration that arbitrators must be and remain independent and 

impartial from the parties, their counsel and the subject matter of the dispute. Among others, 

Article 14(1) of the Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of 

Commerce (the “SCC Rules”) expressly provides that arbitrators “must be impartial and 

independent”. In the context of international arbitration, independence is concerned with 

questions arising out of the relationship between an arbitrator and one of the parties, whether 

financial or otherwise. This is considered to be an objective test, mainly because it has nothing to 

do with an arbitrator’s state of mind. By contrast, the concept of impartiality is connected with 

the actual or apparent bias of an arbitrator, either in favor of one of the parties or in relation to 

the issues in dispute. Impartiality is thus a subjective and more abstract concept than 

independence that primarily involves a state of mind. The arbitrators’ duty to be and remain 

impartial and independent has several legal consequences, out of which it is important to 

highlight the parties’ right to challenge any arbitrator if “circumstances exist which give to 

justifiable doubts as to the arbitrator’s independence or impartiality”, as Article 15(1) of the SCC 

Rules establishes. If a challenge is successful the arbitrator will be removed and subsequently 

replaced, all of which will be done according to the rules governing the arbitration proceedings. 

Under this “justifiable doubts” formula, analysis is directed to the existence of risks or 

possibilities of partiality, rather than requiring a certainty or probability of partiality. Therefore, 

it is not necessary for a party challenging an arbitrator to demonstrate that the individual lacks 

independence or impartiality; it is instead sufficient to show that there is enough doubt as to that 

arbitrator’s independence or impartiality 

 

  

1.2. Qualities of Arbitrator 
 

Under Arbitration& Conciliation act 1996  the appointment of an arbitrator is provided under 

section 11.  According to Russell, the term arbitrator is defined as follows-  
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“An arbitrator is neither more or less than a private judge of a private court (called an arbitral 

Tribunal) who gives a private judgment (called an award). He is the judge in that a dispute is 

submitted to him, he is not a mere investigator but a person before whom material is placed by 

the parties, being either or both the evidence and submissions, he gives a decisions in accordance 

with his duty to hold the scales fairly between disputants in accordance with some recognized 

system of law and the rules of natural justice.  

a. He is private insofar as  

b. He is chosen and paid by disputants  

c. He does not sit in public  

d. He acts in accordance with privately chose procedure so far as that is not the 

requirement for public policy. 

e. As far as the law allows he is set up to the exclusion of the state courts, 

f. His authority and powers are only whatever he is given by the disputant's 

agreement  

g. The effectiveness of arbitration depends upon the independence and impartiality 

of the arbitrator.  

 

The following qualities are required for an effective arbitrator. They are as follows : 

 

1. Communication Skills 
 

A good arbitrator displays effective communication skills by being patient, understanding, 

flexible and a good listener. The arbitrator is chosen by way of agreement between the disputing 

parties. At the hearing of the matter, he gives all the parties a chance to be heard and to fully 

present their grievances.  

 

2. Competent 
An arbitrator should have knowledge and expertise in the matters over which he presides. 

Competence is demonstrated either through academic qualifications, professional expertise in the 

matters that are in dispute or previous arbitration experience. A good arbitrator quickly and 

accurately grasps the issues in dispute and applies his knowledge in the area to make an award 

that conclusively ends the matter.  

3. Objective 
An objective and impartial arbitrator lends credence and integrity to the process. A good 

arbitrator takes all relevant factors into account in making his decision since it is final and can 

rarely be appealed in court. The arbitrator needs to demonstrate objectivity and respect when 

dealing with the parties and refrain from taking sides before he has heard all the facts. 

 

4. Discreet 
Unlike litigation, arbitration is private and confidential and a good arbitrator understands the 

need to maintain discretion throughout the proceedings and in the decision. The arbitrator ought 

not to discuss the dispute with anyone who is not involved in it and he also refrains from 

engaging any of the parties in private discussions. Once the matter is concluded, the arbitrator 

does not disclose the particulars of the outcome unless the parties give express consent for him to 

do so or it is required as a matter of law or public policy. 
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1.3.  INDEPENDENCE AND IMPARTIALITY OF ARBITRATOR -Highlights 
 

It is a fundamental principle in international arbitration that every arbitrator must be and remain 

independent and impartial of the parties and the dispute. The requirement that an arbitrator is 

both independent and impartial constitutes basically two different means aiming at a common 

end, i.e. for the parties to have a neutral person who can guarantee them a fair trial. If either of 

these requirements is missing, chances are that an arbitrator’s ability to exercise fair judgment 

will be most likely compromised or affected. Several International Tribunals have come to the 

conclusion that the requirements of independence and impartiality serve the purpose of 

protecting the parties against arbitrators being influenced by factors other than those related to 

the merits of the case. An independent arbitrator is one who does not have any type of personal 

and/or employment relationship, nor any economic link or tie, or does not depend in any way on 

any of the parties, and the impartial arbitrator does not have any inclination –or disinclination- 

towards them.  while impartiality is needed to ensure that justice is done, independence is needed  
Despite the differences between one another, they should always be assessed together since they 

are two sides of the same coin. The requirement that an arbitrator is both independent and 

impartial, constitutes basically two different means aiming at a common end, i.e. for the parties 

to have a neutral person who can guarantee them a fair trial. If either of these requirements is 

missing, chances are that an arbitrator’s ability to exercise fair judgment will be most likely 

compromised or affected. In reality, what we really ask when we demand independence and 

impartiality from arbitrators –irrespective of whether there are party-appointed or not-, is for 

them to be neutral and conduct the proceedings fairly without providing any undue advantage –

or disadvantage to the party 

 

The issue of arbitrator independence, impartiality and neutrality have been an area of concern in 

the process of arbitration. The very concept of arbitration requires a neutral third party to resolve 

the dispute so that the outcome is fair and unbiased. The sole motto of the process would be a 

waste if the arbitrator is biased, leading to a denial of justice. The main goal of the process is the 

concentration of litigation and giving an effective way of rendering justice to the mass without 

making the process lengthy, rigid and cumbersome. The importance of process lies in the fact 

that it is an informal process unlike court litigation formal procedures, which involve too many 

technicalities and is expensive. The Act prescribes the qualifications to become an arbitrator. It is 

particularly rampant in disputes arising out of contracts executed before the amendment of the 

Arbitration and Conciliation Act, 1996 (‘the Act’). 

 Pre-amendment, there was no bar on any category of person from being appointed as arbitrator 

and parties could (and often would) sign arbitration agreements that provided for one of their 

employees to be appointed as arbitrator. Contracts with government agencies, in particular, were 

rife with arbitration agreements specifying one of their own as arbitrator. The 2015 amendments 

to the Act, which came into effect on 23.10.2015, have been pro-neutrality, independence and 

impartiality with the addition of Section 12(5) that renders any person who falls within any of the 

categories in Schedule 7 of the Act ineligible to act as arbitrator and Schedule 5 that lists grounds 

which shall guide in determining whether there exist justifiable doubts as to the independence or 

impartiality of an arbitrator. However,  these amendments are only applicable prospectively, 

many disputes currently in the courts are governed by the pre-amendment Act. 
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One such recent dispute is. Aravali Power Company Pvt. Ltd. v. M/s. Era Infra Engineering 

Ltd.11) was decided by the Supreme Court recently wherein the Apex Court has relied on its 

previous decisions in Indian Oil Corporation Ltd. and Others v. Raja Transport Private Ltd 2 

and Northern Railway Administration, Ministry of Railway, New Delhi v. Patel Engineering 

Company Ltd 3upheld the eligibility of the CEO of the appellant company to arbitrate the dispute. 

With the current trend of pro-arbitration judgments by the Indian Courts, this prima facie appears 

to be a set-back and contrary to the principle of arbitrator neutrality. However, in order to 

understand and critique the judgment in Aravali (supra) properly, it is important to take a look at 

the factual matrix. 

Aravali Power Company Pvt. Ltd. (‘the Appellant’) awarded a contract for the construction of a 

permanent township package for the Indira Gandhi Super Thermal Power Plant to M/s Era Infra 

Engineering(‘the Respondent’). A contract consisting of General Conditions of Contract (GCC) 

and Special Conditions of Contract (SCC)was signed between the parties. Clause 56 of the GCC 

stipulated arbitration between the parties and specified that any dispute would be referred to the 

sole arbitration of the project in-charge. 

The scheduled date of completion of work was 19.05.2011. However, the progress of the work 

was quite slow and the Appellant canceled the remaining work. Aggrieved by such cancellation, 

arbitration was invoked by the Respondent on 29.07.2015 with the notice being received by the 

Appellant shortly thereafter, thus making the pre-amendment Act applicable to the proceedings. 

It is pertinent to note that in the letter invoking arbitration, the Respondent, on the basis of Nemo 

judex in causa sua, suggested that a retired judge of the High Court be appointed as  Sole 

Arbitrator or a panel of independent arbitrators be made available to choose from. 

The Appellant, however, placing reliance on Clause 56 of the GCC, declined the Respondent’s 

request and proceeded to appoint its own Chief Executive Officer as the Sole Arbitrator on 

19.08.2015. The first arbitration hearing was fixed on 07.10.2015 and was attended by both 

parties. As per the record of the proceedings, no objection was raised by the Respondent 

regarding the constitution of the Arbitral Tribunal. 

In fact, it was only after the amendment of the Act that the Respondent sought to challenge the 

appointment of the Arbitrator on 12.01.2016. This challenge was rejected by the Arbitral 

Tribunal on the ground that the Respondent had already participated in the arbitration 

proceedings without contesting the constitution of the Arbitral Tribunal. Aggrieved by the order 

of the Arbitral Tribunal, the Respondent approached the High Court of Delhi under Section 14 of 

the Arbitration Act seeking termination of the mandate of the Arbitrator and under Section 11(6) 

for the appointment of an independent Arbitral Tribunal. The Appellant contended that the 

petition under Section 14 of the 1996 Act was not maintainable as the Arbitrator was appointed 

as per the terms of the Arbitration Agreement and the Respondent took no steps to contest such 

an appointment in the manner prescribed under the pre-amendment Act. 

The High Court allowed the applications under Sections 14 and 11(6) and set aside the 

appointment of the Arbitrator and further directed the Appellant to provide a panel of three 

independent arbitrators for the Respondent to choose from. This was done keeping in mind the 

                                                
1 Civil Appeal Nos. 12627-12628 of 2017 
2 (2009) 8 SCC 520 
3 (2008) 10 SCC 240 
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objective of the 2015 amendment and the underlying principle of impartiality, independence, and 

neutrality. Aggrieved by this order of the High Court, the Appellant approached the Supreme 

Court of India. 

The Supreme Court set aside the High Court’s decision on the following grounds: 

● The appointment of the arbitrator was not invalid or unenforceable as a result of his being 

an employee of one of the parties as per the provisions of the pre-amendment Act, which 

was admittedly applicable to this case. Reliance was placed on the observations of the 

Supreme Court in the case of Indian Oil Corporation Ltd. and Ors. v. Raja Transport 

Pvt. Ltd.4) in this regard. 

● As per the law laid down in Northern Railway Administration, Ministry of Railway, New 

Delhi V. Patel Engineering Co.  Ltd.4) and the provisions of the pre-amendment act, the 

terms of the arbitration agreement ought to be adhered to/given effect as closely as 

possible and jurisdiction of the court under Section 11(6) would arise only if the 

conditions specified in clauses (a),(b) and (c) of Section 11(6) are satisfied. 

● The Respondent did not contend that the provisions of Section 12 in its unamended form 

stood violated nor did it challenge the constitution of the Arbitral Tribunal within the 

prescribed time frame as per the provisions under Section 13 of the Act. Further, the 

Respondent participated in the arbitration proceedings. 

This judgment is technically sound to the extent that under the old Arbitration Act of 1996, the 

Respondent only had recourse to Sections 12 and 13 after the constitution of the Arbitral 

Tribunal and failed to take advantage of the same within the prescribed time limit. 

Section 12 Arbitration and conciliation Act 2015 of Act  provided that an arbitrator may only be 

challenged on the following two grounds: 

● the existence of circumstances that give rise to justifiable doubts as to his independence 

or impartiality, or 

● he does not possess qualifications agreed to by the parties. 

Section 12 Arbitration and Conciliation Act 2015 of Act further provided that a party may 

challenge an arbitrator appointed by him, or in whose appointment he has participated, only for 

reasons of which he becomes aware after the appointment has been made. 

Section 13 of   Act, 2015 provided the challenge procedure and stated that any challenge to an 

arbitrator must be brought within 15 days of becoming aware of the constitution of the arbitral 

tribunal or 15 days after becoming aware of any circumstance referred to in Section 12. 

However, failure to make such a challenge within the specified time period may be tantamount to 

deemed waiver under Section 4 of the Arbitration Act. 

Further, the Court can be approached by way of a Section 14 petition to terminate the mandate of 

an arbitrator only in the following circumstances: rather, the Court can be approached by way of 

a Section 14 petition to terminate the mandate of an arbitrator only in the following 

circumstances: 

                                                
4 (2008) 10 SCC 240 
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● if he becomes de jure or de facto unable to perform his functions or for other reasons fails 

to act without undue delay; and 

● he withdraws from his office or the parties agree to the termination of his mandate. 

In the present case, the Arbitrator was neither de jure nor de facto unable to perform his 

functions since under the pre-amendment act there was no bar to an employee being appointed as 

arbitrator. In fact, in the Case of Indian Oil Corporation, the Indian Supreme Court had held that 

being an employee of a party to arbitration did not ipso facto raise a presumption that the 

arbitrator was biased, partial or lacked independence. 

However, there are certain issues that remain unaddressed by this decision. To begin with, there 

is no clarity on the issue of maintainability of the petitions filed by the Respondent under Section 

11(6) and 14 of the Act. The Supreme Court has held that no petition under Section 11(6) would 

lie unless the conditions specified in Clauses (a), (b) and (c) of the Section are satisfied. There is, 

however, no clear discussion on Section 11(6) application not being maintainable after the 

arbitral tribunal enters upon the reference. 

The case of the Northern Railway Administration was limited to the scope and ambit of Section 

11(6) with respect to the appointment procedure in the arbitration agreement. There was no 

discussion on the stage of filing the Section 11 application and whether such an application could 

be filed after a tribunal has entered upon the reference. Given the recent judgments of the 

Supreme Court in TRF v. Energy Engineering in HRD Corporation (Marcus Oil and Chemical 

Division) v. GAIL(India) Ltd.), there needs to be greater clarity on the maintainability of a 

Section 11 application after the constitution of an arbitral tribunal. This is especially in light of 

the fact that competent and minimal interference of the courts is fundamental principles of 

international commercial arbitration. 

In addition, greater clarity might have been required on the issue of the Section 14 application 

not being maintainable as the Arbitrator was neither de jure nor de facto unable to perform his 

functions under the pre-amendment Act. It is only after the amendment, as stated in the case of 

HRD, that an employee-arbitrator is de jure unable to perform his functions as a result of his 

ineligibility under Section 12(5) and thus, lacks the jurisdiction to adjudicate his own 

competence. Finally, coming to the issue of neutrality, it can be contended that after the 

amendment of the Act, the approach of the Courts must change to keep disputes in consonance 

with the basic object of the amendments and the fundamental principles of international 

arbitration despite the procedures prescribed in the old Act. 

1.4. CONCLUSION 

The choice of the persons who compose the arbitral tribunal is vital and often the most decisive 

step in an arbitration. The Supreme Court may have to reconsider its stand in the case of Indian 

Oil Corporation and Aravali.5 It is only then that India will truly be recognized as a pro-

arbitration jurisdiction. The requirement that arbitrators be both independent and impartial not 

only guarantees the parties that their particular dispute will be resolved fairly but also legitimates 

the whole concept of arbitration altogether.  

 

                                                
5 Civil Appeal No. 11126 of 2017 
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It is, therefore, our task, the task of those who are involved in the international arbitration 

community, to make the public get used to the idea that justice is not exclusively served to them 

by a judge who can guarantee them “their day at   court”; but rather that justice can also be 

served behind the doors of a conference room -by a “private judge” of their own choice- in a fair 

and efficient fashion that keeps pace with the needs of the international community. To this end, 

the double requirement that the arbitrator independent and impartial and the appearance of 

these requirements-constitutes one of the pillars in which the whole system rests. 

 

 

 

 

 

 

 

 

   


