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1.1. INTRODUCTION: 

The Judges and Public servants are required to discharge their official duties and 

responsibilities in a manner which is legally fair with no fear of prosecution.1 The law provides 

for safeguards for Judges and Public Servants against unreasonable or vexatious prosecutions 

under the Code of Criminal Procedure (“CrPC”) 1973, under Section 197. Indian Penal Code 

(“IPC”) 1860, defines “public servant” under Section 21 falling under twelve categories, 

which includes judges. Historically, Section 197(1) barred any protection to officers not 

removable from their office except by or with the sanction Secretary of State, not even to 

Magistrates when they act in their non-judicial capacities.2 Later, it was felt that “accused as 

such judge or any public servant of any offence” was ambiguous and later was replaced in 

CrPC under Section 197(1) (a) & (b) taking it from Indian Laws Order of 1937. CrPC today 

allows certain public officers the protection even after retirement from office.3 This section 

provides prosecution without prior sanction is to give adequate protection to public servants to 

ensure that unreasonable and vexatious charges are not put on them while discharging their 

official duties, but this does not mean that there should be no nexus between act alleged and 

nature of duty, otherwise this section will not protect the prosecution of such Public Servant4 

punishable under Section 161 to 165 IPC. This prior sanction is provided in order to empower 

the sanctioning authority to investigate evidence and reach a conclusion whether in a particular 

circumstance, sanction should be granted or forbidden5, and only then court can take 

cognizance of the matter. Two important conditions required to invoke Section 197 includes 

(1) person was a public servant under Section 21 IPC and was only removable from office with 

prior sanction of competent authority, (2) accusation must be relating to an offence committed 

while acting or purporting to act in discharge of his official duty.6 The test to identify nexus 

                                                
1 Pramod Kumar, ‘Statutory safeguard regarding protection of public servants against prosecution: An Overview’. 
2 Princep’s Commentary on The Code of Criminal Procedure, 1973 pp 876. 
3 State of Hyderabad v. Air Commodore Kailash Chand AIR 1980 SC 522. 
4 P.K. Pradhan v. State of Sikkim, (2001) SCC (Cri) 1234 pp 1239. 
5 Jaswant Singh v. State of Punjab AIR 1958 SC 124 pp 147. 
6 Gauri Shankar Prasad v. State of Bihar, 2000 SCC (Cri.) 872 pp 876. 
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between act alleged is “so reasonably interrelated” that it can be to be done in discharge of 

official duty and in excess7, but if not, sanction would not be necessary.8 

A. LITERATURE REVIEW: 

 In the article by Pramod Kumar- Statutory safeguard regarding protection of public 

servants against prosecution: An Overview, the researcher found out the duties and 

responsibilities require to be discharge by a Public Servant, while it mainly talked about 

the sanction aspect of Section 197 CrPC, and what are the requirements and obligation 

regarding sanction of a Public Servant. 

 

 In the article by Siddharth Thapliyal- Prosecution of Civil Servants in India, it was 

provided that how the standard of reasonable opportunity should be provided to Civil 

Servants, while informing about constitutional safeguards and judicial approach 

through landmark case laws regarding the sanction. 

 

 In the Princept’s Commentary on The Code of Criminal Procedure, 1973, the Section 

197 CrPC is comprehensively analysed which includes various situations, issues, tests 

relating to sanctions with case laws and a must resource of this research project. 

 

 In the BB Mitra’s Commentary on The Code of Criminal Procedure, 1973, prosecution 

of public servants and judges is given in an issue wise manner on using various 

landmark cases. It was a very exhaustive source for the research project.  

 

 In the article by S.S. Upadhyay- Legal Bars for Prosecution (Sec. 195 to 199 CrPC), it 

integrates Section 19 of Prevention of Corruption Act 1988 with Section 197 CrPC in 

a very detailed manner regarding the invocation, tests and requirements of each 

legislation.  

 

 In the article Nature and Scope of the “Sanction” to Prosecute the Public Servants deals 

with various case laws dealing with sanctions regarding prosecution of public servants. 

Further, in article Ch. Amritalingam, Section 197 CrPC vis-à-vis public Servant under 

Section 21 IPC also works on the same articles. 

                                                
7 Nand Ram Agarwala v. H.C. Bahri, AIR 1956 SC 45 pp 49. 
8 Amrit Singh v. State of Pepsu, AIR 1955 SC 309. 
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B. HYPOTHESIS: 

The essentials required to invoke Section 197 CrPC that the person accused must be every 

public servant as defined under Section 19 and 21 IPC, not removable from their office, except 

a prior sanction from the competent authority and the act committed by him must be the one in 

nexus with the discharge of his official duties thereof.  

 

C. RESEARCH OBJECTIVE:  

To understand and analyze the situations in which prosecution of Judges and Public servants 

can be invoked under Section 197 of CrPC through various case laws i.e. section analysis with 

a case law centric approach. 

 

D. RESEARCH QUESTION: 

What are the essential ingredients, scope and applicability required to invoke Section 197 CrPC 

to prosecute a Judge or Public Servant identified through various case laws under different 

circumstances? 

 

E. RESEARCH METHODOLOGY: 

In accordance with the objectives of this research which revolves around analysis of various 

case laws, the researcher decided that doctrinal method of research is best suited for it. The 

researcher shall go through various commentaries, legislations, codes, and case laws for their 

comprehensive utilization in this research which will inevitably test the hypothesis of the 

researcher.   

 

F. CHAPTERIZATION:  

The First Chapter deals with Introduction with the subject matter of prosecution of judges and 

public servant with the identification of relevant section, requirement of it, history of section, 

and it’s scope in brevity along with objectives of this research paper. The Second Chapter of 

the project deals with analysis of section with the help of case laws to identify the judicial 

discretion in various issues, scope and applicability of Section 197 CrPC under different 

circumstances. The Third Chapter shall be exclusive for recent cases on the section and some 

aspect of sanction. The Fourth Chapter shall conclude with summarizing all the findings from 

the research, while simultaneously proving/disproving/neither of two the hypothesis, along 

with providing suggestions regarding the ideal interpretation relating to Section 197 Cr 
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1.2. SECTION ANALYSIS 

 

This Chapter shall deal with various case laws on Section 197 CrPC along with highlighting 

various important aspects relating to this section from time to time during this chapter. The 

Section 197 CrPC should be coherent in the sense that it should be able to define every term 

in the section in order to avoid any narrow or broad construction of the section, leading to 

misappropriation of section violating fundamental rights of citizens. 

 

1. Who is a “Public Servant” for the purposes of the Section? 

In the 41st Law Commission of India Report, the law commission was clearly against the 

widening of the scope of a Public Servant under the Section 197.9 They said that Public Servant 

must include only three types of categories under this section, which includes, (1) any person 

who is a judge under Section 19 of IPC; (2) any magistrate; (3) any public servant who is not 

removable from his office save with or by the sanction of state government or central 

government. L.C.I. further stated (by denying a State Government’s contention) that scope of 

Public Servant should not be widened and be limited to higher grade officials only, which are 

bound by onerous duties and higher threshold of responsibilities, in order to protect vexatious 

complaints and proceedings against officials having administrative duties of utmost 

importance, otherwise it would lead to highly detrimental position of Government 

administrative work, and narrowed scope would not breach the fundamental rights (article 14) 

of our constitution and this is a settled law as no dissenting judgment came thereof. 

 

2. Validity of Section 197 CrPC 

There was an uproar regarding the scope of Section 197 CrPC, that is, it violates Article 14 of 

the constitution. This dispute was settled by the Apex Court in the case of Matajog Dobey v. 

HC Bhari10, approved by L.C.I. 41st Report , where it was said “article 14 (of the Constitution) 

does not render section 197 CrPC, Ultra Vires as the discrimination is based upon rational 

classification. Public Servants have to be protected from harassment in discharge of official 

duties while ordinary citizens not so engaged do not require this safeguard.” This was seen as 

a very defensive approach on behalf of the court as they didn’t whether any unconstitutional 

                                                
9 LCI Report Number 41, pp 119. 
10 AIR 1956 SC 44. 
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discrimination was involved in the section extending its protection only to a few categories of 

Public Servants and not to every Public Servant under Section 19 & 21 of IPC, which is 

recommended by LCI and is the proper construction Public Servant. The Court simply stated 

that if this issue arises, although this is not the matter of issue in this case, and that court shall 

take the complaint of discrimination. However, in a later case of Ram Krishna Dalmia v. 

Justice Tendolkar11, that explained the scope of Article 14 of the Constitution as “the 

Legislature is free to recognise degrees of harm and may confine its restrictions to those cases 

where the need is deemed to be the clearest.”12 The Law Commission of India- 41st Report 

was hence very clear, depending upon the interpretation of the Article 14 and concluded that 

scope of Public Servant should be limited. The argument provided by LCI was based upon the 

above case which can be argued that Parliament considers that the need of superior government 

servants to protection under the section is the clearest and does not consider it necessary to 

extend the protection to lower groups of government servants and in this view, it does not 

offend Article 14.   

 

For the Researcher, it is the correct view, based on the reasoning provided by an earlier case of 

Karimulla Khan v. Thakur Brianu Pratapsingh13, where court held that Section 197 is not 

arbitrary or creates discrimination. It mere classifies within reasonable ground of 

differentiation that public servants can be grouped as non-removable without prior sanction 

and removable without prior sanction. The reason, based upon this classification is an obvious 

and necessary one. It is based upon the fact that while former group of public servants are 

availing special protection as they hold positions of responsibility discharging important 

functions and need to be protected from vexatious, frivolous prosecutions leading to hindrance 

of administrative work and unnecessary harassment of the person, while those in less 

responsible or not so important positions can be treated as regular citizens to maintain the spirit 

under Article 14 as administration will be immune to any prosecution, which will be counter-

intuitive.  

 

 

 

 

                                                
11 AIR (1958) SC 538. 
12 Id. 
13 AIR 1949 Nag 265. 
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3. What does the word “offence” mean for the purposes of the Section? 

The word “offence” cannot, for the purposes of the section, be seen as a single, isolated or 

independent conduct or act or omission.14 It was further said that “It is usually composed of 

several elements and, as a rule, a whole series of acts must be proved before it can be 

established.”15 The main focus of offence, according to the court, was that malafide intention 

needs to be identified, official discharge of duty remaining unaltered in its tangible outlook, 

only then “offence” can be satisfied to invoke the section. This intention was to be made the 

main point of consideration to determine whether the act was done in official duty or not. 

 

4. What is the meaning of “Removable” under the Section? 

‘Removal’ can be, for the purposes of this section, can be defined as, “the termination of 

employment of the Public Servant, that should cease due to the orders of superior authority, 

entitling him or her to vacate that particular office, resulting out of a misconduct or 

misbehavior or any other similar cause.”16 This is considered as a proper construction of the 

word ‘removal’ for the purposes of this section.  

 

5. What amounts to “Office” under the Section?  

‘Office’ can be, for the purposes of this section, means “not a private office, but rather a public 

office i.e. an agency for the state, the duties of which involve in their exercise of some portion 

of sovereign power, irrespective of its magnitude, for making, executing or administering the 

laws.”17 This was verbatim defined under Black’s Law Dictionary (5th Edition) as well and 

undisputed for the purposes of this section thereof. In the recent case of Devinder Singh and 

Ors. v. State of Punjab (through C.B.I.)18, it was observed “‘Official’ according to dictionary, 

means pertaining to an office. And official act or official duty means an act or duty done by an 

officer in his official capacity.”  

 

6. Scope of “Who is or was” under the Section- A conflict  

In the case of Keshavlal v. The State19, the court observed that “ Section 197, as it stands now, 

applies to a public servant of the specified category only when he is holding the office as such 

                                                
14 Shreekantiah Ramayya Munipall v. State of Bombay AIR 1955 SC 287. 
15 Id. 

16 Pukhraj v. Ummaidram AIR 1964 Raj. 174. 

17 Oriental Bank of Commerce v. Delhi Development Authority (1983) 85 PLR 1. 
18 (2016) 12 SCC 87. 
19 AIR 1961 SC 1395. 
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public servant. It does not apply to him after he has retired, resigned or otherwise has left the 

service.” Also, in the case of Emperor v. P.A. Joshi20, the apex court observed that section 

requires that person charged, for the purpose of protection under section 197, must be a public 

servant when the offence was committed (alleged) and when he is ‘accused’ of the offence.    

But, according to the 41st Law Commission of India Report, and through reiteration in the case 

of R. Balakrishna Pillai v. State of Kerala21, it was held that section 197 includes not only the 

Public Servant who are serving currently, but also the ones who are not in service anymore, 

that is, retired Public Servants. The Court observed the following “it appears to us that 

protection under the section is needed as much after retirement of the public servant as 

before retirement. The protection afforded by the section would be rendered illusory if it 

were open to a private person harbouring a grievance to wait until the public servant 

ceased to hold his official position, and then to lodge a complaint. The ultimate justification 

for the protection conferred by Section 197 is the public interest in seeing that official acts 

do not lead to needless or vexatious prosecutions. It should be left to the Government to 

determine from that point of view the question of the expediency of prosecuting any public 

servant.” The situation was finally clarified in the case of  State v. M. M. Manikantan22, where 

court stated, by simultaneously citing R. Balakrishna Pillai v. State of Kerala, that “It is in 

pursuance of this observation that the expression ‘was’ came to be employed after the 

expression is to make the sanction applicable even in cases where a retired public servant is 

sought to be prosecuted.”23 

 

7. Scope of “Not Removable From His office”  

With this phrase incorporated under Section 197, it limits it’s invocation in only those cases 

where Public Servant is not removable from his or her office or protected by the sanction by 

the competent authority i.e. Government.24 The competent authority is the one under which 

that Public Servant is serving, and that authority, by virtue of it’s power, can terminate the 

services provided by that official.25 The courts, were while reading the section, often got 

confused and associated ‘not removable from office’ only to a public servant and not to a 

                                                
20 AIR 1948 Bom. 248. 
21 (1996) 1 SCC 478. 
22 (2001) 4 SCC 752. 
23 Id (n 21). 
24 KC Prasad v. Vanalatha AIR 1987 SC 722. 
25 BB Mitra’s Commentary on CrPC 1973, pp 1099. 
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judge.26 But, in an appeal case27 it was made clear that after amendment, section became self-

explanatory and includes judges too, therefore sanction of the government is made necessary 

for prosecution, if the person is alleged of any offence, as a capacity of being a judge as defined 

in IPC, but, only a competent authority. The question of competent authority arose in the case 

of Advocate General, A.P., Hyderabad v. Rachapudi Subba Rao28, where the court clearly 

stated that a judge is not removable by central government as procedure for his removal is 

prescribed under Article 124(4) & (5) of the Constitution. Further, this principle was further 

made clear, when the court29 held that public servant can only be removed only by the sanction 

of that authority which appoints him or her or had the authority to appoint him, and not any 

other authority. This similar point was raised in the case of Rangesh v. State30, where the right 

of removal of state officers of State Electricity Board were denied to State since they were not 

employed in connection with affairs of State, and State has no competent authority over them.      

 

8. The ‘Test’ to find the scope of ‘any offence’ and ‘official duty’ 

The Apex Court, before arriving to any tests, tried to define the phrase “any offence”, and said 

that this phrase, can be, irrespective of the section, can be given a wider interpretation as well 

as narrow construction. If it were given a wider construction, it shall include, for the usage in 

the section, every official activity for the discharge of the public duty, which shall provide a 

unreasonable protective cover for the Public Servants. Further, if construed too narrowly, it 

would defeat the law as it would circumvent the protection of law to provided to Public 

Servants, as it’ll be construed that an official duty can and will never be incorporate an act 

which amounts as an offence (as described above).31 The court further observed that, ‘any 

offence’, for the true spirit of law, lie somewhere in-between these two extremities.  

Now, after sufficiently defining and locating the scope of ‘any offence’, it becomes important 

to do the same for “official duty”. Official, in its dictionary meaning, is pertaining to an office, 

and official duty means an act or conduct performed by an officer in his or her official capacity. 

The court, through judicial pronouncement, explained the usage of “official duty” as an act or 

omission that must have been performed by that person, in responsibility of that office as a 

                                                
26 Id. 
27 Anonymous 6 BHCR App 21. 
28 1991 Cr LJ 613. 
29 Anglo 41 Cr LJ 221-23. 
30 1990 Cr LJ 861. 
31 SB Saha v. MS Kochar AIR 1979 SC 1841. 
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Public Servant, in the course of his or her service and that it is mandatorily done in discharge 

of that official duty vested upon him or her.32   

The courts, therefore, through various judgments, have clearly identified the ‘Nexus Test’ i.e. 

Reasonable Connection Test to determine the scope of the above-stated phrases in Section 197. 

This basically implies that there should exist such reasonable connection between the offence 

so alleged and official duty which was actuated upon the person to discharge, in his or her 

capacity as a Public Servant to actually invoke Section 197 CrPC for protection.  

 

In the case of Matajog Dobey v. HC Bhari33, the court observed “the offence alleged  to have 

been committed by the accused must have something to do, or must be  related  in some manner 

with the discharge of official duty. In other words there must be a reasonable connection 

between the act and the discharge of official duty. No question of sanction can arise under 

section 197, unless the act complained of is an offence, the only point of to determine whether 

it was committed in discharge of official duty… What must find out is whether the act and the 

official duty are so inter-related that one can postulate reasonable that it was done by the 

accused in the performance of the official duty, though possibly in excess of the needs and 

requirements of the situation.” 

 

 Further, in Rakesh v. State of Bihar34, the court observed that protection for Public Servant 

shall only be extended, i.e. invocation of section 197 CrPC, if the alleged offence was 

committed in the course of discharge of the official duty. The scope of offence is  widened as 

it provides protection to acts or omissions which are done in purported exercise of official duty, 

that is, under the colour of office. Therefore, to constitute a protection under the section, it 

becomes imperative to establish the nexus among act or omission as a part of duty of official 

nature.35   

 

9. Meaning of “While acting or purporting to act” under the Section 

The meaning of this phrase is capable of both wide and narrow interpretation. If the 

interpretation is too narrow, it will render the section incapable for its purpose as an act or 

omission (alleged as an offence) can never be a part of an official duty, rendering irrelevant the 

                                                
32 SK Zutshi v. Bimal (2004) 8 SCC 31. 
33 AIR 1956 SC 44. 
34 (2006) 1 SCC 557 pp 561. 
35 Jayasingh v. Velayutham (2006) 9 SCC 414. 
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fact that it was done while purporting official duty or not. Whereas, if the construction is too 

wide, it shall become an umbrella for all the acts or omissions done by a public servant on duty 

as it will be argued that it amounts to same transaction and that act or omission (alleged as an 

offence) is in discharge of that official act. 

 

Also, through various judicial decisions, the phrase has been settled now and only the 

pragmatic application is the difficulty.36 In the case Centre for Public Interest Litigation v. 

U.O.I.37, the court said that two avoid two above mentioned extremities, the test with this 

regard would to take into consideration that act or omission committed by the public servant 

would made him or her liable or answerable to a charge pertaining to a dereliction of his or her 

official duty. Prior to this, a major case involving this conflict as to what is the scope of ‘acting 

or purporting to act in discharge of official duty’, was that of Hari Ram Singh v. Crown38, 

where the judge, through other judgments came to a conclusion that it’s a futile attempt on the 

part of the court to even go into the detail of explaining Section 197(1) as it has varied 

substantially from judgment after judgment.  

 

The court then categorises three lines of reasoning regarding the meaning and how it’s 

construed by different courts. Firstly, the court said that in one group of cases, it was 

emphasized that ‘there must be something in the nature of the act complained of that attaches 

it to the official character of the person doing it (from Cf. Abdul Kadir, In re case39, Amanat 

Ali case40, Raja Rao case41). The Second line of cases identified by this court were where 

“more stress has been laid on the circumstances that the official character or status of the 

accused gave him opportunity to commit the offence, while third group of cases in line, stress 

is laid almost exclusively on the act that it is at a time when the accused was engaged in his 

official duty that the alleged offence was said to have been committed (from Gangaraju 

Case42). ” Therefore, court being in a matter of dilemma, court opted that first line of cases 

would be the correct view and subsequently approved of it, which resembles the above-stated 

hypothesis of the nexus test. This is so far the settled position in law.  

  

                                                
36 Id (n 20). 
37 (2005) 8 SCC 202. 
38 AIR 1939 F.C. 43.  
39 17 Cr LJ 168. 
40 AIR 1939 Cal 724. 
41 ILR 50 Mad 754. 
42 ILR 52 Mad 602, 605. 
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1.3. Recent Case Laws 
 

This Chapter shall provide the basic understanding of the concept of Sanction and further 

discuss some recent cases to provide a concrete stance of law with this regard. 

 

Some Case Laws  

 (Status and consideration for sanction) In the case of Mohammad Iqbal Ahmed v. 

State of Andhra Pradesh43 , the Apex Court held that to invoke Section 197 CrPC, 

sanction is very important as a case constituted without a proper and prior sanction shall 

render the proceedings as void-ab-initio and secondly, and for a sanction to proper, it 

is a pre-requisite of that competent authority that a genuine is case is made out against 

that person acting as a Public Servant or judge which can be determined that at the time 

of identifying or granting sanction for trial, the competent authority must be aware of 

the facts that led to a constitution of offence, and through those pieces of facts must 

apply it’s mind (not necessarily a judicial mind) as it is a ‘sacrosanct act’ which is vital 

for the protection of public servant against vexatious complaints, hence not to be treated 

as a formality. The Court clarified that sanction provided without revealing of facts 

does not amounts to a presumption that sanctioning authority was satisfied with the 

charges. This case basically involved a bribe accusation on a public servant. 

 

 (Overriding affect of special laws) In the recent case of V.C. Chinnappa Goudar v. 

Karnataka State Pollution Control44, the requirement of sanction was the contested 

issue along with applicability of two conflicting requirements, as Section 197 CrPC 

requires prior sanction while Section 48 of 1974 Act (Water [Prevention and Control 

of Pollution]), which was also applicable in the case identified a rebuttable presumption 

of deemed guilt and no prior sanction is necessary for this provision. In this case, the 

accusers were the Commissioner and Chief Officer Grade-II. The Court observed that 

Section 5 CrPC makes it clear that ant provisions in CrPC would not affect the any 

special or specific local laws, till they enforced, if that provision is contrary to CrPC. 

Therefore, since there is no specific demand of prior sanction of authorities under the 

act of 1974, which is a local law and is enforceable for the time being, Section 197 

                                                
43 AIR 1982 SC 1249. 
44 (2015) 14 SCC 535. 
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cannot be invoked, even if the alleged person is a public servant under the requirements 

of CrPC. This shall make way for the 1974 Act to have an overriding effect on CrPC, 

and hence applicability of special act shall prevail over the provisions of CrPC. 

 

 (Sanction on retirement) In the recent case of State of Punjab v. Labh Singh45, the 

issue was that whether sanction is required for a retired public servant. This was a 

Special Leave Petition challenging the case of Sikandar Singh v. State of Punjab46. 

They both were alleged to have embezzled with the government treasury by not 

preparing the mandatory cross-sections required, and were accused under the 

Prevention of Corruption Act, 1988. First request for grant of sanction was filed and 

was refused on 13-9-2003, the second one was refused on 24-9-2003, which was also 

refused. Labh Singh and Sikandar Singh retired before requesting the first grant. The 

High Court observed “These petitioners and others have been charged for offence 

under the Prevention of Corruption Act and also for offences under the Indian Penal 

Code. Section 197 CrPC. bars cognizance by the Court of an offence by a public servant 

even after retirement. Even otherwise, it is discriminatory for the petitioners when other 

co-accused who are still in service, cannot be prosecuted for want of sanction and 

present petitioners are being prosecuted only because they have retired." The High 

Court allowed the petition and set aside the order dated 07.06.2005 passed by the 

Special Judge, Patiala. The Apex Court held that if the offence for which public 

servants, who are retired, are held, is not punishable under the IPC, no requirement of 

sanction is necessary. But Apex Court was in full agreement with High Court that 

protection of sanction under Section 197 CrPC is available even to retired public 

servants. Therefore, since the offence was tried under Prevention of Corruption Act, 

1988, under the sections 19, 13(1)(c) and 13(2), sanction for prosecution was not 

required if public servants had already retired on the date of cognizance by the court, 

but to wait till retirement, according to Apex Court, was unjustified and High Court had 

erred on that aspect. Hence, current position on the lines of R. Balakrishna Pillai v. 

State of Kerala47 just on the other reasoning.  

                                                
45 (2014) 16 SCC 807. 
46 Criminal Revision No. 1743 of 2005, decided on 17-1-2006 (P&H). 
47 Id (n 20). 
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 (Nexus Test confirmed for sanction) In the recent case of Amal Kumar Jha v. State 

of Chhattisgarh and Another48, the facts were that accused- appellant was in charge of 

a hospital, where operation of deceased was conducted and was alleged that there was 

an omission of discharge in official duty by not providing vehicle ( official Jeep, which 

was not meant for patients) for transfer of patient to a Hospital from a healthcare centre, 

and this want of treatment and not receiving of it led to the death of the patient. The 

main issues were by rejecting Jeep to be used for patient would constitute as omission 

of his official duty and what are the requirements or test to determine whether sanction 

was indeed required or not for prosecution in this case. The Apex Court answered all 

the issues in a sequential manner. The Apex Court observed that for invocation of 

section 197, it must be shown that the offence was committed while acting or purporting 

to act in discharge of his or her official duty and subsequently sanction is a necessity 

for trial to begin. To determine the official duty and it’s extent, there cannot be any 

universal rule whether there is a reasonable connection between act done and official 

duty [Nexus Test], but can be inferred from the fact that act or omission, on the part of 

the public servant made, could have made him answerable for a charge of dereliction 

of his official duty. There is no substance if one argues that the offence alleged was in 

excess of his official duty, therefore no sanction is required. The fact that must be 

established is that whether that excess is connected with the official duty or not. 

Therefore, dismissing the appeal, it was held that appellant was acting in discharge of 

his official duty and refusing the use of Jeep after knowing the absence of ambulance 

(undisputed fact), refusal became directly and reasonably connected with his official 

duty and sanction thus is a requirement. This reasoning is in consonance with Matajog 

Dobey49 v. HC Bhari  and Hari Ram Singh v. Crown50 cases, and therefore it settles 

the current position of law regarding want of sanction and Nexus Test coupled with its 

reasoning. 

 (Stage of sanction arisen) In the recent of Devinder Singh and Ors. v. State of Punjab 

(through C.B.I.)51, apart from confirming to the Nexus Test and requirement of 

sanction through summarizing principles, the contention for our purposes was that at 

what stage the requirement of sanction has to decided or can be admissible. Facts are 

                                                
48 (2016) 6 SCC 734. 
49 Id (n 32). 
50 Id (n 37). 
51 (2016) 12 SCC 87. 
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fairly simple, it was alleged that police killed the victim and hided their act under the 

garb of an encounter of a terrorist to maintain law and order, which is alleged to a fake 

encounter. The Apex Court held that if the fake encounter is proved, it lies beyond and 

unconnected to the discharge of official duty, but that remains to be proved. The Court, 

through Matajog Dobey Case52 observed “question of sanction may arise at any stage 

of proceedings or may have to be determined from stage to stage.” Further, the Court 

observed that usually or ideally, the question regarding the sanction should be dealt 

with at the stage of taking cognizance, but if erroneously done or done without taking 

sanction, this plea can be taken later. It was observed “The question may arise at any 

stage of the proceedings. The complaint may not disclose that the act constituting the 

offence was done or purported to be done in the discharge of official duty; but facts 

subsequently coming to light on a police or judicial inquiry or even in the course of the 

prosecution evidence at the trial, may establish the necessity for sanction. Whether 

sanction is necessary or not may have to be determined from stage to stage. The 

necessity may reveal itself in the course of the progress of the case.” 

 

1.4. CONCLUSION 

 

This chapter shall conclude the findings made in the above Research and shall affirm or 

refute the hypothesis made by the Researcher. 

 

The main objective of providing safeguards to Public Servants and Judges in the form of prior 

sanction for trial by a competent authority in order to protect them from vexatious and frivolous 

prosecutions, while helping them to discharge their official duties with no fear of prosecution. 

The Hypothesis of the research basically dealt with essentials of Section 197 which was namely 

(1) Public Servant must be every person defined under Section 21 IPC; (2) Requirement of a 

prior sanction from competent authority (3) Act must be with nexus with the discharge of the 

official duty. In order to approve or disapprove the hypothesis, it was important to define the 

scope of every important term in the section with the help of various case laws. Public Servant 

was very term and if every Public servant was to be given this special protection, it might lead 

to misuse of protection along with detrimental to govt. administrative work, and should be 

limited to officials holding onerous duties of higher threshold and too narrow might invalidate 

the section as against section 14. (LCI, 41st Report). A line of cases from Matajog Dobey 

                                                
52 Id (n 32). 
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case, said it a rational classification based on logical reasoning which is required to certain 

jobs. This was supported by Ram Krishna Dalmia case and finally crystallized by Karimulla 

Khan case, which is correct view of law. Further Sreekanth Ramayya case defined “offence” 

as not being an isolated act, but an act or omission of malafide intention with official duty 

remaining unaltered. “Removable” was defined in Pukhraj case, as termination of employment 

of a public servant and vacating office ordered through a superior and competent authority. 

“Office” was explained by Devinder case thereof. The conflict arose, through judicial 

pronouncements as to whether the section incorporates sanction as a requirement for trying a 

retired public servant. Keshavlal case restricted the scope of sanction only to non-retired 

officials, along with PA Joshi case. This was finally held as incorrect through a string of cases 

like R. Balakrishna case and MM Manikantan case and was supported by LCI, and was 

adopted as a settled position in law under thelatest case of State of Punjab v. Labh Singh case. 

While reading “not removable from his office”, courts often confused it as only limiting to 

public servants and not including judges. But in an Appeal case, this position was made clear 

that judges too are included. The competent authority to remove was clarified in Advocate 

General A.P. and Rangesh cases. Further, scope “official duty” and “any offence” was 

consolidated through Nexus Test through a string of cases from Matajoj Dobey, Hari Ram, 

Rakesh, and was confirmed by the latest case of Amal Kumar Jha . The final construction of 

section before dwelling in recent case laws was made on “While acting or purporting to act”. 

Hari Ram Singh case was a comprehensive one and provided three lines of reasoning, but 

opted Nexus test reasoning as the correct position of law. Then finally, some recent cases were 

taken to identify and solidify the stance of law. Mohd. Iqbal case held where prior sanction is 

required and not obtained for will lead proceedings as void-ab-inito and facts must be presented 

to competent authority for deciding sanction. Further, in the recent case VC Chinnappa, it was 

held that special laws, if does not require sanction before trial, shall override the effect of 

requirement of sanction under section 197 CrPC. Labh Singh case crystallised the settled 

position in law as to requirement of sanction for retired officials, while Nexus Test was 

confirmed by Amal Kumar Jha case. Devinder Singh case made it clear that question of 

sanction can arise at any stage, but should ideally arise at the time to taking cognizance, and 

crystalizes the position of law citing Matajog Dobey case.  

 

Therefore, Hypothesis goes by deciding it on ingredient/essential wise:  (1) Disapproves this 

essential as not ‘every’ but only those public servants, holding onerous duties of high 

responsibility is subjected to prior sanction; (2) Approves this essential as only competent 
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authority can enforce a sanction under the section 197 CrPC; (3) Now Approves this 

equivalent as an essential as after Hari Ram Case and Amal Kumar Jha Cases, the position 

of law and the line of reasoning is affixed to Nexus Test.    
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