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Abstract 

There have been times in Indian history when a law has not been accepted by the society and 

boycotted by people. The latest example for the same can be “The Sabarimala Verdict” where 

even after the judgement women are not entering the temple and those who are entering, facing 

a lot of trouble. Kanaka Durga became a prey of this thing. When we talk about history of India 

there have been a lot of laws boycotted by Indians either silently or violently. E.g. Rowlatt Acts 

This paper tries to study further about this theory. 

This paper deals with different aspects of relation of relation of law of society, needs of law, 

making of law, role of people etc. The role of people in making laws has always been unseen 

by people and this paper tries to find it out. 

1.1.Introduction 

A law is said to be the system of rules that are created and enforced through social or 

governmental institutions to regulate behaviour of society. It has been defined both as "the 

Science of Justice" and "the Art of Justice". 

John Austin’s law definition states “Law is the aggregate set of rules set by a man as politically 

superior, or sovereign to men, as political subjects.” Thus, this definition defines law as a set 

of rules to be followed by everyone, regardless of their stature. 

After reading the above interpretation of law some questions strike my mind that are- 

Is a law only the will of a state only? 

Has society some authority to enact law? 

If something is going to be applied on us than should it not be according to us? 

If we boycott a law, can it still prevail?  

This paper tries to find out the answers of above given questions 

1.2. Law 

The law affects every aspect of our lives; it governs our conduct from the cradle to the grave 

and its influence even extends from before our birth to after our death. We live in a society 

which has developed a complex body of rules to control the activities of its members. There 

are laws which govern working conditions (e.g. by laying down minimum standards of health 

and safety), laws which regulate leisure pursuits (e.g. by banning alcohol on coaches and trains 
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travelling to football matches), and laws which control personal relationships (e.g. by 

prohibiting marriage between close relatives). So, what is ‘law’ and how is it different from 

other kinds of rules? The law is a set of rules, enforceable by the courts, which regulate the 

government of the state and govern the relationship between the state and its citizens and 

between one citizen and another. As individuals we encounter many ‘rules’. The rules of a 

particular sport, such as the off-side rule in football, or the rules of a club, are designed to bring 

order to a particular activity. Other kinds of rule may really be social conventions, such as not 

speaking ill of the dead. In this case, the ‘rule’ is merely a reflection of what a community 

regards to be appropriate behaviour. In neither situation would we expect the rule to have 

the force of law and to be enforced by the courts. 

1.3.The Relationship between Law and Society 

Theorists have traditionally maintained that there are certain broad views on the substantive 

criminal law. One set of such constraints concerns the sorts of behaviour that may legitimately 

be prohibited. Is it proper, for example, to criminalize a certain kind of action on the grounds 

that most people in one’s society regard it as immoral? The other set of constraints which 

concerns what is needed in order to establish criminal responsibility that is liability, 

independently of the content of the particular statute whose violation is in question. 

 Legal system reflects all the energy of life within in any society. Law has the complex vitality 

of a living organism. We can say that law is a social science characterized by movement and 

adaptation. Rules are neither created nor applied in a vacuum, on the other hand they created 

and used time and again for a purpose. Rules are intended to move us in a certain direction that 

we assume is good, or prohibit movement in direction that we believe is bad. 

The social rules are made by the members of the society. Disobedience of the social rules is 

followed by punishment of social disapproval. There is no positive penalty associated with the 

violation of rules except excommunication or ostracism. On the other hand, law is enforced by 

the state. The objective of law is to bring order in the society so the members of society can 

progress and develop with some sort of security regarding the future. The state makes laws. 

Disobedience of state laws invites penalty, which is enforced by the government by the power 

of the state. What is not enforceable is not Law. 

1.4. Need of laws 

Society is a ‘web-relationship’ and social change obviously means a change in the system of 

social relationship where a social relationship is understood in terms of social processes and 

social interactions and social organizations. Thus, the term, ‘social change’ is used to indicate 

desirable variations in social institution, social processes and social organization. It includes 

alterations in the structure and functions of the society. Closer analysis of the role of law vis-

à-vis social change leads us to distinguish between the direct and the indirect aspects of the 

role of law. 

1. Law plays an important indirect role in regard to social change by shaping a direct impact 

on society. For example: A law setting up a compulsory educational system. 



www.cybertalkindia.com/publicationslibrary | ©2019 | CYBERLEKH PUBLICATIONS | ISBN : 978-10-7134-845-1 

 

L E G A L  I S S U E ,  V O L U M E  –  I               3 
 

2. On the other hand, law interacts in many cases indirectly with basic social institutions in a 

manner constituting a direct relationship between law and social change. For example, a law 

designed to prohibit polygamy. 

The need or goal of law can be said to be the regulation of society, maintenance of peace and 

harmony in society, providing justice to people, resolving conflicts among people. It can be 

said that ultimately the law is moving around the humans in the society for the betterment of 

them. Betterment of the society says the growth and development of society from all the 

aspects.  

The law is important because it acts as a guideline as to what is accepted in society. Without it 

there would be conflicts between social groups and communities. It is pivotal that we follow 

them. The law allows for easy adoption to changes that occur in the society. 

1.5. Making of laws (Indirectly by people) 

Law directly or indirectly are made by people of the society. In parliament laws are made by 

the proposal of bill by Minister or a Member other than a Minister who are elected by people. 

Whereas in society laws are made by people in the form of Customs. 

Custom in law is the established pattern of behaviour that can be objectively verified within a 

particular social setting. A claim can be carried out in defence of "what has always been done 

and accepted by law." Related is the idea of prescription; a right enjoyed through long 

custom rather than positive law.  

Customary law (also, consuetudinary or unofficial law) exists where: 

a certain legal practice is observed and the relevant actors consider it to be law (opinio juris). 

Most customary laws deal with standards of community that have been long-established in a 

given locale. However, the term can also apply to areas of international law where certain 

standards have been nearly universal in their acceptance as correct bases of action – in example, 

laws against piracy or slavery. In many, though not all instances, customary laws will have 

supportive court rulings and case law that has evolved over time to give additional weight to 

their rule as law and also to demonstrate the trajectory of evolution (if any) in the interpretation 

of such law by relevant courts.  

1.6. Origin of State 

There are various theories that talk about the origin of the state. Some say that state is a divine 

institution created by God whereas some say that state is like living organism with different 

organs. The best, practical and reasonable one can be the one that talks about the state as a 

emergence of social activities.  

1.7. General Will 

In political philosophy, the general will (French: volonté Générale) is the will of the people as 

a whole. The term was made famous by 18th-century French philosopher Jean-Jacques 

Rousseau. 
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The phrase "general will," as Rousseau used it, occurs in Article Six of the Declaration of the 

Rights of Man and the Citizen (French: Declaration des droits de l'Homme et du citoyen), 

composed in 1789 during the French Revolution: 

The law is the expression of the general will. All citizens have the right to contribute personally, 

or through their representatives, to its formation. It must be the same for all, whether it protects 

or punishes. All citizens, being equal in its eyes, are equally admissible to all public dignities, 

positions, and employments, according to their capacities, and without any other distinction 

than that of their virtues and their talents. 

James Swenson writes: 

To my knowledge, the only time Rousseau actually uses the formulation "expression of the 

general will" is in a passage of “the Discours sur l'économie politique”, whose content renders 

it little susceptible of celebrity. [...] But it is indeed a faithful summary of his doctrine, faithful 

enough that commentators frequently adopt it without any hesitation. Among Rousseau's 

definitions of law, the textually closest variant can be found in a passage of the Lettres écrites 

de la Montagne summarizing the argument of Du contract social, in which law is defined as "a 

public and solemn declaration of the general will on an object of common interest.” 

As used by Rousseau, the "general will" is considered by some identical to the rule of law, and 

to Spinoza's mens una. 

The notion of the general will is wholly central to Rousseau's theory of political legitimacy. It 

is, however, an unfortunately obscure and controversial notion. Some commentators see it as 

no more than the dictatorship of the proletariat or the tyranny of the urban poor (such as may 

perhaps be seen in the French Revolution). Such was not Rousseau's meaning. This is clear 

from the Discourse on Political Economy, where Rousseau emphasizes that the general will 

exists to protect individuals against the mass, not to require them to be sacrificed to it. He is, 

of course, sharply aware that men have selfish and sectional interests which will lead them to 

try to oppress others. It is for this reason that loyalty to the good of all alike must be a supreme 

(although not exclusive) commitment by everyone, not only if a truly general will is to be 

heeded but also if it is to be formulated successfully in the first place" 

1.8. Social Contract Theory 

Jean-Jacques Rousseau (1712–1778), in his influential 1762 treatise The Social Contract, 

outlined a different version of social contract theory, as the foundations of political rights based 

on unlimited popular sovereignty. Although Rousseau wrote that the British were perhaps at 

the time the freest people on earth, he did not approve of their representative government. 

Rousseau believed that liberty was possible only where there was direct rule by the people 

as a whole in law making, where popular sovereignty was indivisible and inalienable. But he 

also maintained that the people often did not know their "real will", and that a proper society 

would not occur until a great leader ("the Legislator") arose to change the values and customs 

of the people, likely through the strategic use of religion. 
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Rousseau's political theory differs in important ways from that of Locke and Hobbes. 

Rousseau's collectivism is most evident in his development of the "luminous conception" 

(which he credited to Denis Diderot) of the general will. Rousseau argues a citizen cannot 

pursue his true interest by being an egoist but must instead subordinate himself to the law 

created by the citizenry acting as a collective.  

The social contract can be reduced to the following terms: Each of us puts his person and all 

his power in common under the supreme direction of the general will; and in a body we receive 

each member as an indivisible part of the whole. 

Rousseau's striking phrase that man must "be forced to be free" should be understood this way: 

since the indivisible and inalienable popular sovereignty decides what is good for the whole, 

then if an individual lapse back into his ordinary egoism and disobeys the law, he will be forced 

to listen to what was decided when the people acted as a collectively (as citizens). Thus, the 

law, in as much as it is created by the people acting as a body, is not a limitation of individual 

freedom, but rather its expression. 

Thus, enforcement of laws, including criminal law, is not a restriction on individual liberty: the 

individual, as a citizen, explicitly agreed to be constrained if, as a private individual, he did not 

respect his own will as formulated in the general will. Because laws represent the restraints of 

civil freedom, they represent the leap made from humans in the state of nature into civil society. 

In this sense, the law is a civilizing force, and therefore Rousseau believed that the laws that 

govern a people helped to mould their character. 

1.9. Interpretation of The Preamble of The Constitution of India 

“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a 

SOVEREIGN, SOCIALIST, SECULAR, DEMOCRATIC and REPUBLIC and to secure to all 

its citizens”  

These lines of the preamble of The Honourable Constitution of India somehow declare that a 

law is something that is accepted by the people of India not a mere declaration by the supreme 

court or a mere enactment of legislature. Law is not a command of the sovereign rather is the 

declaration of the will of the people how they want to run their state. 

1.10. Views of Historical school of Jurisprudence 

Among schools of jurisprudence, the Historical School is like a poor and slightly eccentric 

relation. Everyone is polite to it, and no one explicitly disowns it, but no one really takes it 

seriously. But Some writers mention its contribution to historical scholarship or its role in 

building up the intellectual life of nineteenth century German universities. 

The basic tenet of the school is that law in its essence is not something imposed on a community 

from above or from without, but is an inherent part of its ongoing life, an emanation of the 

spirit of the people. Savigny, in the little book that is taken as the foundation document of the 

school, puts the matter this way: 
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 In the earliest times to which authentic history extends, the law will be found to have 

already attained a fixed character, peculiar to the people, like their language, manners, and 

constitution. Nay, these phenomena have no separate existence, they are but the particular 

faculties and tendencies of an individual people, inseparably united in nature, and only 

wearing the semblance of distinct attributes to our view. That which binds them into one whole 

is the common conviction of the people, the kindred consciousness of an inward necessity, 

excluding all notion of an accidental and arbitrary origin. 

Friedrich Karl Von Savigny gave the historical law definition. His law definition states the 

following - 

Law is a matter of unconscious and organic growth. The nature of law is not universal. Just 

like language, it varies with people and age. Custom not only precedes legislation but it is 

superior to it. Law should always conform to the popular consciousness because of customs. 

In later works, Savigny was to use the term Volksgeist, spirit of the people, to designate what 

he regarded as the source of law. 

Savigny was aware of course that law, however it arose, could be subjected to scholarly 

analysis-he himself produced a good deal-and to legislative improvement. But scholars and 

legislators were not expected to create a new. Their task was to organize and clarify something 

that already existed, to make fuzzy distinctions sharp and vague boundaries precise. 

1.11. Views of Sociological school of Jurisprudence  

Leon Duguit states that law as “essentially and exclusively as a social fact.” 

This definition has three important parts. One, the law is a means of social control. Two, the 

law is to serve the purposes of the society. Three, law due to its nature, is coercive. 

Pound conceived the law to be a specialized agent of social control -in short, the pressure 

brought to bear upon each man in order to constrain him to do his part in upholding civilized 

solely and to deter him from anti-social conduct-conduct at variance with the social order. Here, 

we see evidence of both the reification of society and the law. Society is portrayed as having 

an independent existence with needs of its own quite apart from or even at variance with, those 

of some societal members. The continuance of society is then sanctified and the law is seen as 

having a special mission in contributing to its continuance. While the potential of law to exert 

pressure .IS noted m Pound s definition of its role, there is little question that any pressure 

exerted is perceived as legitimate. Pound did not, however, profess complete affinity between 

the law and all interests in society. He was cognizant of the complexity of societies and 

recognized the diverse interests .by which they were characterized. But his theoretical 

reconciliation of diversity was accomplished apart from any considerations of differential 

power. Thus, Pound asserts:  

The law is an attempt to satisfy, to reconcile, to harmonize. To adjust these overlapping and 

often conflicting claims and demands, either through securing them directly and immediately 

or through compromises of individual interests so as to give effect to the greatest total of 
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interests or to the interests that we~ most in our civilization, with the least sacrifice to the 

scheme of interests as a whole (Pound, 1943:39).  

Here we see the law as a reified, neutral, mediative agent in a pluralistic world. From this 

perspective, the full satisfaction of interests is not so important as the fact that the effort towards 

satisfaction is made. This effort is the salient feature of. legal institutions in Pound's work. That 

certain interests are sacrificed for the sake of others is taken for granted as a necessary 

con~lt10n of social order. That some interests may be more fully satisfied than others posed no 

problems for Pound. 

1.12. Conclusion 

“Human consciousness postulates liberty, liberty involves right and rights demand the state” 

“Will and not the FORCE is the basis of state “ 

Lines well said T.H.Green  conclude the objective of the paper that a law cannot be forcefully 

applied on people rather they are people or society who accept the laws made by the authority. 
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