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Abstract 

The immediate need is criminalization of marital rape under the Indian Penal Code. Mere 

declaration of a conduct as an offence is not enough. The real objective of criminalizing 

marital rape can only be achieved if the society challenges the prevailing myth that rape by 

spouse is not significant. Something more is required to be done for sensitizing the judiciary 

and the police. Marital rape has to be regarded as sexual assault and Indian society cannot 

continue to tread on women in the guise of promoting social cohesion and protecting the 

sanctity of marriage. 
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1.1. About Rape 

Rape is the most heinous crime committed against women .It not only destroys a victim 

physically but also psychologically .It affects body as well as soul. Using and abusing 

women’s body for sexual pleasure without her implied consent is violative of not only 

individuals dignity but also of the society as a whole .Its revolting to ones thought that your 

body is bring used forcefully for someone’s sexual pleasure. 

We have laws to protect women from the crime of rape and serious punishment has been 

provided therein for the offender. But the rate of such crime so high and on rise in the society. 

1.2. Recent rape cases have shocked the Nation; 

 

1. The  Rape  of  an  eight  year  old  Muslim  girl  by  Hindu  men in  Kathua . 

The  Kathua  rape  case refers to the abduction ,rape and murder of the 8 year old girl 

Asifa Bano ,in Rasana village near Kathua in the indian state of Jammu and Kashmir in 

January 2018 .A charge sheet for the case has been filed ,the accused have been arrested 

and the trial began in Kathau on 16 April 2018. The victim belonged to the nomad 

bakarwal community .she disappeared for a week before her dead was discovered by the 

villagers a kilometer away from the village .The incident made national news when 

charges were filed against eight men in 2018. The arrests of the accused led to protests by 

the panther’s party, along with other local groups .one of the protest in the support of the 

accused, was attended by two ministers from Bhartiya Janta party, both of whom have 

now resigned .The rape and murder as well as the support accused received, sparked 

widespread widespread outrage. 

2. The 5600 word Charge sheet filed by a senior superintendent of police of Jammu states 

on January  12 2018 ,Mohammad Yusuf lodged a complaint in in Hiranagar police 

station stating that his daughter had gone missing .his complaint said that his daughter 

,aged 8 had gone to watch over grazing horses 30 minutes past noon on 10 January 2018 

.She was seen at 2 pm ,but when the horses returned at 4 pm ,she was no longer with 

them .after searching for her and unable to find her ,her father registered first information 

report {fir} with the police  
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The Delhi high court issued a fine of  Rs 10 Lakhs {1million}rupees on Twelve media 

houses in India for disclosing name of the rape victim as well as including the usage of 

photographs of the victim . The money collected from the fine has gone to the Jammu 

and Kashmir victim compensation. 

 

1.3. About marital rape 

 If rape is the genus ,the marital rape is one of its species .It can be defined as unwanted        

sexual intercourse by a man with his own wife without her express or implied consent ,either    

forcefully or by the use of threat or coercion of physical harm  

The essentials of marital rape is the relationship of husband and wife between the man and 

woman this makes the issue more socially relevant .Like in rape in marital rape also there is 

no consent of the women and there is use of force by the man for sexual intercourse. 

Though society as a whole considers rape as very serious crime and law also gives great 

importance in punishing the rapists but rape laws do  not give any protection to married 

women in case their husband forcefully have sexual intercourse on them .Society as a whole 

also does not consider marital rape as an issue of any significance and gives full immunity to 

husbands . 

Married woman who are subjected to this kind of sexual violence by their own husbands have 

no place to go they cannot complaint this to their family due to socieltal pressure and also 

cannot go to police because law does not recognize marital rape as a crime .Thus victims of 

marital rape are condemned to bear the pain silently and have no remedy in sight. 

It may be argued against marital rape as an offence, that consequent to marriage between the 

spouses ,the husband acquires an unquestionable right to intercourse with his wife and it is 

her duty to submit to his wishes .This right cannot be retracted by the wife as husband 

acquires it by mutual matrimonial consent . However  in US the women activists apposed this 

age old traditional view and raised their voice for elimination of marital rape exemption 

clause on the ground of gender equality. 

Marital rape though a scar on the face of civilized society ,has not been criminalized in India 

whereas US and other civil western countries have recognized at as an offence and the 

judiciary played an active role in providing relief to the women raped by their husband  

Marital rape has broadly has been sub-divided into three categories namely- 

1 .Rapes   involving  a degree of violence 

2. Rape involving force only and 

3. Sadistic rape in which in addition to actual rape ,the  victim is forced to do acts designed to 

further humiliate herself .It is also known as obsessive rape or pornographic rape. 

 Reasons of marital rape 

The reasons of marital rape can be many such as sexual perversion of husband desire to assert 

superiority of men over women petty domestic issues attempt of women to demand her right 

in marital relationship etc . 
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Thus, in essence, the main reason of this marital menace is wides spread gender inequality 

prevailing in our society . It is another aspect of our patriarchal and male dominated system 

of social norms where women either married or unmarried do not have equal rights in any 

which way .It is another weapon in the hands of man to exploit and subjugate women. 

 Also ,one of the reasons is the role traditionally assigned to married women in our society 

.The role as defined by society to married women is of pati vratastri means pure ,faithful and 

obliging women .Thus a married woman is supposed to follow her husband’s directions fully 

and fulfill all his demands without any questioning . So the notion of ‘good wife’ is not good 

for women but for men only. Sexual relationship has been considered as an important part of 

married woman’s duty towards her husband and she is not supposed to deny that to him .Her 

role must be of submission and surrender . 

Economic dependence over her husband and in laws is also one of the reasons that married 

women are unable to protect themselves from frequent practice of marital rape and are bound 

to bear the violence. 

Another reason is the absence of legal provisions recognizing marital rape as an offence 

which encourages the man to continue with his behavior and leaves the wife with no remedy. 

1.4. Marital rape and law  

The biggest disappointment in dealing with the ill of marital rape is that it is not an offence in 

the eyes of law in India. Neither Indian Penal Code, 1860 nor any other specialized 

legislation such as the Domestic Violence Act, 2005 specifically recognizes marital rape as a 

crime. 

Though marital rape is one of the most humiliating and degrading experience for a woman 

but our legislature did not yet find it appropriate to amend existing penal acts or to enact a 

new specialized legislation to protect married women from this continuing violence. 

1.5. Types of marital rape  

The following three kinds of marital rape are identified by legal scholars as generally 

prevalent in the society; 

1. Battering rape;  

In battering rape, women experience both physical and sexual violence in the relationship and 

they experience this violence various ways. Some are battered during the sexual violence, or 

the rape may follow a physically violent episode where the husband wants to make up and 

coerces his wife to have sex against her will .The majority of marital rape victims fall under 

this category. 

2. Force only rape  

In what is called force only rape, husbands use only the amount of force necessary to coerce 

their wives; battering may not be characteristic of these relationships. The assaults are 

typically after the woman has refused sexual intercourse 

3. Obsessive rape 
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Other women experience what has been labeled as sadistic or obsessive rape; these assaults 

involve torture and perverse sexual acts and often physically violent. 

1.6. Legal position of marital rape in other countries 

 In United States researchers estimate that 10% to 14% of married women experience rape in 

marriage. When researchers examined the prevalence of different types of rape, they found 

that marital rape accounts for approximately 25% of all rapes. Despite the prevalence of 

marital rape, this problem has received relatively little attention from social scientists, 

practitioners, the criminal justice system, and larger society as a whole. In fact, it was not 

until the 1970s that the society began to acknowledge that rape in marriage could even occur. 

Till recently, the general rule was that a husband could not be convicted of the offence of 

raping his wife as he is entitled to have sexual intercourse with his wife, which is implied 

under the contract of marriage. In 1993, marital rape became a crime in all fifty States, under 

at least one section of the sexual offence codes. However, it is remarkable that only a 

minority of the States has abolished the marital rape exemption in its entirety, and that it 

remains in some proportion or other in all the rest. In most American States, resistance 

requirements still apply. In seventeen States and the District of Columbia, there are no 

exemptions from rape prosecution granted to husbands. However, in thirty-three States, there 

are still some exemptions given to husbands from rape prosecution. When his wife is most 

vulnerable (e.g. she is mentally or physically impaired, unconscious, asleep etc.) and is 

legally unable to consent, a husband is exempt from prosecution in many of these thirty-three 

States.  

The existence of some spousal exemptions in the majority of States indicates that rape in 

marriage is still treated as a lesser crime than other forms of rape. Importantly, the existence 

of any spousal exemption indicates an acceptance of the archaic understanding that wives are 

the property of their husbands and the marriage contract is entitlement to sex. In England, 

earlier as a general rule, a man could not have been held to be guilty as a principal of rape 

upon his wife, for the wife is in general unable to retract the consent to sexual intercourse, 

which is a part of the contract of marriage. However, the marital rape exemption was 

abolished in its entirety in 1991. The House of Lords held in R. v. R. that the rule that a 

husband could not be guilty of raping his wife if he forced her to have sexual intercourse 

against her will was an anachronistic and offensive common-law fiction, which no longer 

represented the position of a wife in present-day society, and that it should no longer be 

applied. Corresponding amendment to the statutory law was made through Section 147 of the 

Criminal Justice and Public Order Act, 1994. This judgment was also affirmed by the 

European Court of Human Rights in the decision of SW v. UK. In New Zealand, the marital 

rape exemption was abolished in 1985 when the present Section 128 to the Crimes Act, 1961 

was enacted. Sub-section (4) now provides that a person can be convicted of sexual violence 

in respect of sexual connection with another person notwithstanding that they are married at 

the time the sexual connection occurred.  

Further, the fact that the parties are married or have been in a continuing relationship will not 

warrant a reduction in sentence. There is now, therefore, no distinction in principle to be 

drawn between sexual violation in marriage and outside of marriage. In Mexico, the country 

Congress ratified a bill that makes domestic violence punishable by law. If convicted, marital 

rapists could be imprisoned for 16 years. In Sri Lanka, recent amendments to the Penal Code 

recognize marital rape but only with regard to judicially separated partners, and there exists 

great reluctance to pass judgment on rape in the context of partners who are actually living 
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together. However, some countries have begun to legislate against marital rape, refusing to 

accept the marital relationship as a cover for violence in the home. For example, the 

Government of Cyprus, in its contribution to the Special Rapporteur, reports that it's Law on 

the Prevention of Violence in the Family and Protection of Victims, passed in June 1993, 

clarifies that is rape irrespective of whether it is committed within or outside marriage. 

If we examine the laws in different countries, we see that most countries punish rape within 

and outside marriage. 

In New Zealand, a person under 20 years of age but over 16 years old can only marry with 

parental consent. The age of sexual consent for women is also 16 year. There is no exception 

for marital rape in the Crimes Act, 1961 of New Zealand.The marital rape exemption was 

abolished in 1985. 

In the UK, a marriage below the age of 16 years is void. The Marital rape exemption was 

abolished in its entirety in 1991. In Egypt, the age of majority for all legal purposes except 

marriage is 21 years. The age for giving consent is 18 years and the penal code says that 

intercourse with a girl below 18 years is rape. 

In the U.S., different States have different laws. The marital rape exception has been 

abolished in 50 States of the US. In Indonesia the age of majority as well as marriageable age 

is 16 for girls and 19 for boys. The age for giving a valid consent to a sexual act is also set at 

16 years for a girl. Any marriage below the legal age is void.  The Domestic Violence law in 

Indonesia also punishes a person in the household who forces sex on another person in the 

same household with a maximum sentence of 15 years. 

1.7. Legal condition of marital rape in India 

In India marital rape exists de facto but not de jure. While in other countries either the 

legislature has criminalized marital rape or the judiciary has played an active role in 

recognizing it as an offence, in India however, the judiciary seems to be operating at cross-

purposes. In Bodhisattwa Gautam v. Subhra Chakraborty the Supreme Court said that rape is 

a crime against basic human rights and a violation of the victim's rights most cherished of 

fundamental rights, namely, the right to life enshrined in Article 21 of the Constitution. Yet it 

negates this very pronouncement by not recognizing marital rape. Though there have been 

some advances in Indian legislation in relation to domestic violence, this has mainly been 

confined to physical rather than sexual abuse. Women who experience and wish to challenge 

sexual violence from their husbands are currently denied State protection as the Indian law in 

Section 375 of the Indian Penal Code, 1860 has a general marital rape exemption. The 

foundation of this exemption can be traced back to statements made by Sir Matthew Hale, 

C.J., in 17th century England. Hale wrote: 

“The husband cannot be guilty of a rape committed by himself upon his lawful wife, for by 

their mutual matrimonial consent and contract, the wife hath given herself in kind unto the 

husband, whom she cannot retract” 

This established the notion that once married, a women does not have the right to refuse sex 

with her husband. This allows husbands rights of sexual access over their wives in direct 

contravention of the principles of human rights and provides husbands with a licence to rape; 

their wives. Only two groups of married women are covered by the rape legislation those 
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being under 15 years of age and those who are separated from their husbands. While the rape 

of a girl below 12 years of age may be punished with rigorous imprisonment for a period of 

10 years or more, the rape of a girl under 15 years of age carries a lesser sentence if the rapist 

is married to the victim. Some progress towards criminalizing domestic violence against the 

wife took place in 1983 when Section 376-A was added in the Indian Penal Code, 1860, 

which criminalized the rape of a judicially separated wife. It was an amendment based on the 

recommendations of the Joint Committee on the Indian Penal Code (Amendment) Bill, 1972 

and the Law Commission of India. The Committee rejected the contention that marriage is a 

licence to rape. Thus, a husband can now be indicted and imprisoned up to 2 years, if 

1. There is a sexual intercourse with his wife, 

2. Without her consent and 

3. She is living separately from him whether under decree or custom or any usage. 

However, this is only a piecemeal legislation and much more needs to be done by Parliament 

as regards the issue of marital rape. When the Law Commission in its 42nd Report advocated 

the inclusion of sexual intercourse by a man with his minor wife as an offence it was seen as 

a ray of hope. The Joint Committee that reviewed the proposal dismissed the 

recommendation. The Committee argued that a husband could not be found guilty of raping 

his wife whatever be her age. When a man marries a woman, sex is also a part of the package. 

Many women organizations and the National Commission for Women have been demanding 

the deletion of the exception clause in Section 375 of the Indian Penal Code which states that 

sexual intercourse by a man with his own wife, the wife not being under fifteen years of age, 

is not rape. However, the Task Force on Women and Children set up by the Woman and 

Child Department of the Government of India took the view that there should be wider debate 

on this issue. The mandate of the Task Force was to review all existing legislation and 

schemes pertaining to women. Of the four recommendations made by the Task Force vis-à-

vis rape under the Indian Penal Code, the most significant pertains to the definition of rape. It 

took the position that the definition of rape ought to be broadened to include all forms of 

sexual abuse. As per the recommendation, the Law Commission proposed definition of 

sexual assault could be adopted in place of the existing definition of rape in Section 375 IPC 

as it is wide, comprehensive and acceptable. However, like the Law Commission, the Task 

Force also stopped short of recommending the inclusion of marital rape in the new definition. 

As of now, the law in India is wholly inadequate in providing supporting mechanisms for 

women to exercise bodily integrity and sexual autonomy. 

1.8. Punishment for Rape in India (Section 375 of IPC) 

Rape is not only a crime against the person of a woman (victim), it is a crime against the 

entire society. It destroys the entire psychology of a woman and pushes her into deep 

emotional crisis. Rape is, therefore, the most hated crime. It is a crime against basic human 

rights and is also violative of the victim’s most cherished of the Fundamental Rights, namely, 

the Right to life contained in Article 21 of the Constitution. 

The Criminal Law (Amendment) Act, 1983, besides substituting Sections 375 and 376 for the 

old sections, has added Sections 376- A to 376-D. 
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Section 375 of the Indian Penal Code states that: “A man is said to commit “rape” who, 

except in the case hereinafter excepted, has sexual intercourse with a woman under 

circumstances falling under any of the six following descriptions:- 

a. Firstly:- Against her will. 

b. Secondly:- Without her consent. 

c. Thirdly:- With her consent, when her consent has been obtained by putting her or any 

person in whom she is interested in fear of death or of hurt. 

d. Fourthly:- With her consent, when the man knows that he is not her husband, and 

that her consent is given because she believes that he is another man to whom she is 

or believes herself to be lawfully married. 

e. Fifthly:- With her consent, when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or 

through another of any stupefying or unwholesome substance, she is unable to 

understand the nature and consequences of that to which she gives consent. 

f. Sixthly:-With or without her consent, when she is under sixteen years of age. 

 Explanation:- 
Penetration is sufficient to constitute the sexual intercourse necessary to the offence of rape. 

 Exception:- 

Sexual intercourse by a man with his own wife, the wife not being under fifteen years of age, 

is not rape. 

1.9. Ingredients of the offence of Rape: 

The following are the essential ingredients of the offence of rape: 

1. There must be sexual intercourse with a woman by a man; 

2. Such a sexual intercourse should be under any of the following circumstances: 

i) Against her will, 

ii) Without her consent, 

iii) With consent obtained under fear of death or hurt, 

iv) With consent given under misconception of fact that the man is her husband but the man 

knows that he is not her husband, 

v) Consent given by reason of unsoundness of mind, intoxication or under influence of any 

stupefying or unwholesome substance, 

vi) With a woman under 16 years of age with or without consent. 

Under the Criminal Law (Amendment) Act, 1983, Section 375 inserted a new clause fifthly 

dealing with consent by reason of unsoundness of mind or intoxication, besides addition of 

words “or any person in whom she is interested” in clause thirdly; and thus the scope of 

Section 375 IPC has been widened. 



www.cybertalkindia.com/publicationslibrary | ©2019 | CYBERLEKH PUBLICATIONS | ISBN : 978-10-7134-845-1 

 

 
L E G A L  I S S U E ,  V O L U M E  –  I                8 
 

a. Against her will: 
The first clause of Section 375 operates where the woman is in possession of her sense and 

reason and is capable of exercising her own volition. The word ‘will’ means the facility or 

power of the mind by which we determine either to do or not to do something. ‘Will’ implies 

consciousness, cognition and mental determination. The expression ‘against her will’ imports 

that the act is done in spite of the opposition of the woman to the doing of it when she is 

conscious. 

A person who ravishes a woman who is asleep, and therefore unconscious, would be having 

sexual intercourse with her against her will. He will, therefore, be guilty of rape, though the 

woman may on waking up consent to the act already consummated. 

b. Without her consent: 
A woman is said to consent only when she agrees to submit herself while in free and 

unconstrained possession of her physical and moral power to act in a manner she wanted. 

Consent implies the exercise of a free and untrammelled right to forbid or withhold what is 

being consented to; it always is a voluntary and conscious acceptance of what is proposed to 

be done by another and concurred in by the former. 

The Code draws a distinction between an act done ‘against the will’ and an act done ‘without 

the consent’ of a person. Every act done ‘against will’ of a person is an act done ‘without the 

consent’ of a person but an act done ‘without the consent’ of a person is not necessarily done 

against his will’, which expression imports that the act is done in spite of the opposition of 

the person to the doing of it. 

c. Consent obtained under fear of death or hurt: 
Clause (3) of Section 375 stipulates that consent obtained by putting the woman or any 

person in whom she is interested, in fear of death or of hurt is not consent and hence the act 

would amount to rape. 

d. Misconception of facts: 
Clause (4) deals with a rapist who knows that he is not his victim’s husband and also knows 

that her consent is given because she believes that he is another man to whom she is or 

believes herself to be lawfully married. 

By virtue of clause (4) of Section 375, consent obtained by fraud is no consent. For instance, 

if a girl gives her consent for sexual intercourse to a professional singer teacher on the 

assumption that he, through sexual intercourse, is treating her breathing to enable her to sing 

properly; or if a woman consents for sexual contact under the belief that he is her lawfully 

married husband, then such consent is not a valid consent under law. 

1.10. Consent of an insane or intoxicated woman: 
Clause (5) of Section 375, which was inserted by the Amendment Act of 1983, negates the 

consent of the woman for the purpose of the offence of rape, if the woman is unsound mind, 

or is of under the influence of intoxication at the relevant time, such consent will not be 

considered as a valid defence and the accused will be held liable for the offence. 

1.11. Consent of a woman under 16 years of age: 
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The age limit in clause (6) of Section 375 was raised to sixteen years by an amendment of the 

Act in 1949. Till 1983, this clause was numbered as (5) and by the Amendment Act, 1983 

renumbered as (6) after inserting the new clause relating to consent of woman of unsound 

mind etc., is no consent as clause (5). 

Clause (6) provides that sexual intercourse with a woman under 16 years of age will amount 

to rape, whether it is done with or without her consent. This is because the consent of a minor 

is no consent. 

The exception to Section 375 states that non-consensual sexual intercourse by a man with his 

own wife, if she is over 15 years, does not amount to rape. It, thus, keeps outside the ambit of 

‘rape’ a coercive and non-consensual sexual intercourse by a ‘husband’ with his wife (above 

15 years of age) and thereby allows a ‘husband’ to exercise, with impunity, his marital right 

of (non-consensual or undesired) intercourse with his wife. 

It is believed that the husband’s immunity for marital rape is premised on the assumption that 

a woman gives forever her consent to the husband for sexual intercourse. It also aims at the 

preservation of family institution by ruling out the possibility of false, fabricated and 

motivated complaints of rape by wife against her husband and the pragmatic procedural 

difficulties that might arise in such a legal proceeding. 

The question of consent to the act done does not arise where the girl is married to a man. But, 

in such a case, a certain amount of force may be justified on the ground of her previous 

consent to marriage. 

Where a husband had intercourse with his wife without her consent after a petition for 

divorce had been presented by her, it was held that the wife’s implied consent to marital 

intercourse not having been revoked by act of the parties or by an act of the court, the 

husband could not be held guilty of rape. 

However, on two occasions, a husband can be convicted for the offence of rape, and such 

occasions are:— 

i) If a husband commits intercourse with her own wife, who is living separately from him, it 

is a rape; 

ii) If a husband commits intercourse with his own wife, who is under the age of fifteen years, 

it becomes rape. 

1.12. Conclusion 

In a country like India where there is a contemporaneous presence of a varied and 

differentiated system of personal and religious laws that might come into conflict with the 

new amendments in the statutory criminal law. Further, though, there is need for substantial 

changes in the law on sexual offences such as eliminating inequalities etc. The immediate 

need is criminalization of marital rape under Indian Penal Code. 


