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7.1. Abstract 

Rights of broadcasting organisations and of performers envisaged all Indian Copyright 

Act,1957 as amended in 1994 are a apply of absolute rights subject to broadcasters and the 

performers. These rights are approximately neighbouring rights, which do not preserve the 

copyright in the work but the broadcast itself. It attempts to clinically analyze the existing 

statutory protection for the performer under Copyright Act, 1957 This aspire examines the case 

of broadcasting rights simultaneously and afterwards the opening of the latest 2012 

diversification in the Copyrights Act, 1957, the oldest existing know-it-all property rights code 

in India and the status of Indian laws by all of respect to the growing persuade of the Internet 

and webcasting everywhere broadcasting organizations. This topic examines the story of 

broadcasting rights and the performer, and also examines the case laws concerning rights of 

broadcasting organizations and the performer and also describes their rights in Indian law. 

7.2. Introduction 

“Broadcasting is really too important to be left to the broadcasters,” said Tony Henn. 

Broadcasting began, essentially in the hands of very, very few players. Then the network came 

along and rules were formulated to protect that concentrated group. All around us, we see 

monopolizing of broadcasts by a few. This topic examines whole story about   the   

broadcasting rights until and after the introduction of the latest 2012 amendment in the 

Copyrights Act, 19571, the oldest existing intellectual property rights legislation in India. In 

today’s “knowledge society,” a country’s social and economic development depends heavily 

on the production, transmission and incorporation of information and knowledge. Most of the 

information reaches the public through radio and television, online websites etc. Broadcasting 

ensures that each and every information reaches even the backwoods parts of the country. This 

has been possible due to the progress in the field of digital technology developing in a 



www.cybertalkindia.com/publicationslibrary | ©2019 | CYBERLEKH PUBLICATIONS | ISBN : 978-10-9325-824-0 

A V O C A T ’ S  &  I N F O R M A T I O N  T E C H N O L O G Y  I N  C Y B E R S P A C E              81 
 

technological convergence between the three foundations of Communication-

telecommunications, multimedia and broadcasting informatics.  

India is the third largest broadcasting market in the world, and it constitutes a great chunk of 

the mass-media industry of the world Thus, broadcasting industry forms the crux of cheap and 

quick data transmission to all segments of the society and holds epic potential for increasing 

access and wide circulation of works. It is a powerful means to exert influence in the society. 

This is where we need a regulatory framework laborious enough to match the skyrocketing 

pace of technological development in the territory. The exclusivity of the broadcasting rights 

has long been under debate there is so much of conflict towards that. Communicating exclusive 

broadcasting rights gives the developer sole rights to exploit his product but this has been 

perceived as being anticompetitive as the licensing and ownership of these rights act as legal 

barriers to competition.   

Before proceeding further,   we have a conceptual clarity, compulsory to difference between 

‘broadcasting rights’ and ‘broadcast reproduction rights.’ Freedom of speech and expression 

express  in Article 19 (1) (a) of the Constitutions  accept to promote one’s view  through the 

print media or any other communication channel like television, radio, web pages etc. Article 

19 (1) (a) thus covers right to telecast and broadcast one’s view to the viewers or listeners 

through electronic media. This ‘broadcasting rights’ is a fundamental right of each and every 

citizen2. Media is working like a mediator of information between the citizens and the State. It 

is the fourth-pillar of our democracy which has a responsibility in modifie the public opinion 

and easily conveys that information to everyone.  Energetic and a free media are to be necessary 

for a healthy democracy and good society.  As media has the nature of questioning and 

criticism, so it has a vital role in the whole countries. This means that, for any country which 

has aspired to democratic norms of governance, should have a free and fair press. And really 

needs a transparency.     

 

 

 

 

 

 

 

1. Copy right Act 1957 

2.  Constitution of Indian Art 
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7.3. Broadcasting Organisations and Infringement Rights 

“Section 37 of the Act deals with the broadcasting reproduction rights” Broadcasting  is the 

electronic transmission of radio, television signals that are circulating for the public  

Broadcasting is a circulation of audio or video content to a dispersed audience via any 

electronic mass communications medium, but typically one using the electromagnetic 

spectrum(radio waves), in a one-to-many model.  Broadcasting began with AM radio, which 

came into popular use around 1920 with the spread of vacuum tube radio 

transmitters and receivers. Before this, all forms of electronic communication 

(early radio, telephone, and  telegraph with the message intended for a single recipient. The 

term broadcasting evolved from its use as the agricultural method of sowing seeds in a field  

casting them broadly vast  through this communication via radio or television they trying to 

convey the method of good harvesting. Broadcasting is a magical wave for everyone it 

enhances our living as well as our knowledge we all connected with the new era of life Over 

the air broadcasting is usually associated with radio and television, though in recent years both 

radio and television transmissions have begun to be distributed by cable (cable television). The 

person who receiving it include the general public or a relatively small subset; the point is that 

anyone with the appropriate receiving technology a proper communication and equipment 

(e.g., a radio or television set) can receive the signal easily throughout the area if possible. The 

field of broadcasting includes the both by government services as well as  public 

radio, community radio and public television, and private commercial radio and commercial 

television etc. There are several types of TV broadcasting systems:  - 

a. System of  transmission 

b. Digital Satellite TV. 

c. Cable 

d. New technology, Video, websites, etc. 

7.4. Broadcasting reproduction Rights and Infringement section 37:1 

Every Broadcasting Organisation has some special l rights we all known as “Broadcasting 

Reproduction Rights” This right we all know from twenty five years from the year of 

broadcasts.  During this scenario if anybody does the following acts without taking a the 

licence from the owner of the rights he Acts  
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a) Rebroadcasts the broadcast; or  

b)  Seen by the public on payment of any charges; or 

c) Makes any sound recording or visual recording of the broadcast: or  

d) Make any reproduction of such sound recording or visual recording where such intial 

recording was done without licence : or 

e) Sells or any type of commercial charges or sale without permission etc. 

  

1. Copyright subsisting in the contents of the broadcast  

It usually includes “literary, dramatic or musical works or records in independent copyright 

will work. These kinds of cases before broadcasting they have to take the consent of the owner 

of that work, because copyright includes the right to communicate the work to the public.    

 

2. Television  

Act doesn’t explain the term of television. Nut the term broadcast of the definition of 

broadcasting enough to explain this term television. Radio transmission, usually with 

appropriate sounds, vision of distant object. Television now a day is well understood word 

and no needs for any particular definition. 

 

3. Musical Work 

The owner of musical right has all rights to perform in public or in private. The original 

performances in the studio will generally be in the private place, but the broadcasting 

performance at the receiving end, if that is in public performance, will be an infringement of 

copyright at that place.  

 

4. Tape Recording of broadcasting – section 39 

If any broadcast in the purpose of teaching or research by any person using a sound recording 

of a programme broadcast over the radio he will not be infringing the broadcasting right if the 

recording is used by him for private. 

 

5. Infringing copy of a programme  

A recording of the programme in which a broadcast reproduction right continue is an 

infringing copy of the programme.  

 

6. Copyright in the work broadcast not affected—section 39 
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The broadcast reproduction right does not affect the copyright in any literary, dramatic or 

musical work which is broadcast. 

 

7.5. Statutory License Introduced by 2012 Amendments 

Section 31D, introduced by the Copyright (Amendment) Act, 2012 grants a statutory license 

to broadcasting organisations desirous of broadcasting already „published‟ literary or musical 

works and sound recordings. The broadcasting organisation shall give prior notice to the right 

holders and pay royalty at the rates fixed by the Copyright Board. The names of authors and 

performers shall be announced during the broadcast. The broadcasting organisation shall 

maintain all records of the broadcast, books of account and to the owner. Before the 

introduction of Section 31D, access to copyright works by broadcasters was dependent on 

voluntary licensing. As a result, the copyright owners and societies were imposing 

unreasonable terms  and  conditions.1  The only purpose of this section seems to be to allow 

the broadcasting organisations in a proper way musical works with their visual broadcasts.   

The Copyright( amendment) Act , 2012 has include a new section into Chapter  VI of the 

Copyright Act, which gives to authority broadcasting organisation to communicate to the 

public by their work through musical sounds and literary or sound recording, which  already 

published after paying a certain amount fixed by the board. Visual works have been excluded 

from this section. So it is unclear how licensing will work for broadcasting of film clips or 

visuals. Also, this amendment does not clarify whether a broadcast of a literary or musical 

work is itself a published work. Going by definition a broadcast can be considered published 

work   as it is communicated to the public by means other than by issuing copies. But this 

stands in contradiction to the exclusive reproduction rights given to broadcasting organisations 

giving rise to ambiguity. 

 

 

 

 

 

1. Infringing copy of programme from the book of IPR by P. Narayanan (third Edition)   
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In the case of Super Cassettes Industries Ltd. has challenged the constitutional validity of 

Section 31D of the Copyright Amendment Act, 2012 along with Section 31(1)(b).1 In this case 

they  argued that the provision discriminates between copyright owners and broadcasters 

because the owners are disadvantage of their right to license the work on the other hand 

broadcasters are allowed to carry their business. It also choose  literary and musical works and 

sound recordings are leaving owners of other copyrighted works like cinematographic works 

and dramatic works to do and enterprise their works commercially. There is also no provision 

for the copyright owners to be heard before the broadcaster avails of the statutory license, 

people are not very much aware that  thereby violating principles of natural justice. This, Super 

Cassettes claimed, is capable of violating Article 14 of the Constitution. They also contended 

that Article 19(1)(g) has been violated since there is no incentive for third parties to enter into 

voluntary licensing contracts with copyright owners. The petition is presently pending before 

the Delhi High Court. 

7.6. Performers’ right—section 38 

Performers’ rights for the benefit of various kinds of performers like actors, dancers, musicians, 

jugglers, acrobats and so on are contained in section 38. These rights are somewhat cognate to 

broadcast reproduction rights. 

“Performer” includes an actor, singer, musician, dancer shake charmer, a person delivering 

lecture, or any other person who makes a performance- section 2 (qq). “Performers”  in 

relation to performers’  right means  any visual  or acoustic presentation made live by one or 

more performers- section 2 (q). 

7.7. Exclusive right of performers – section 38A 

Performers  rights  which has a exclusive right subject to the provisions of this Act or  authorise 

for doing any of the following acts in the respect of the performances or any substantial par 

which is these following :-   

a) to make a sound recording performers,  including – 

1. by  electronics  

2. communication for public 

3. giving it on commercial rental 
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4. to broadcast or communicate the performers  to the public except where the 

performers is already broadcast  

Moral rights of performers – section 38 B 

Application of broadcasting rights and performers rights to foreign broadcasting organisation 

performers –section 40A 

Restriction of rights of foreign broadcasting organisation and performers –section 42A  

7.8. Conclusion:- 

Developing countries like India and activists supporting access to knowledge have been 

pushing harder for a signal- based protection of broadcasting organisations. The criticism of a 

signal-based approach is that the rights of the broadcasters would extinguish the moment the 

broadcast is made and the signal thereafter ceases to exist.  Broadcasting is most important part 

of our society now each and every person depends upon the telecommunication and this process 

is enhance day by day. Television, musical work, tape recording, all these are the part of our 

society and we all connected. Now a days is a big organisation. And if we connect it that the 

performers then it infringing our rights like actors, dancers, jugglers, musician etc.  Here want 

to put that it is essential, especially in developing countries like India, to take a liberal approach 

towards access to information in every corner of the society and that signal based approach is 

the right one. In an era of where information; be it literary, audio or visual    is available so 

cheaply and easily and we can get it from anywhere over the Internet that it would be 

unreasonable to grant exclusive rights to broadcasters after they have made their first broadcast. 

So with all these amendments and rights this broadcasting organisation is a part of our visual 

era. 

 

 

 

 

 

 

 


