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6.1. Abstract 

In India the Constitution is considered to be the supreme law of the land and the constitution 

provides that judiciary is an independent organ of the government. No other organ of the 

Government can interfere in the works of Judiciary. In judiciary Supreme Court is considered 

to be the highest authority and also the guardian of the Constitution of India. In various 

situations Supreme Court has it’s check on the works of parliament.   

This research is based on the Supremacy of the Supreme Court of India and how the Supreme 

Court’s decisions affect the other organs of the government. The research paper also consists 

of the history of Supreme Court of India.  Various case laws which are related to proof the 

supremacy of the Supreme Court are also cited and referred in this research paper. 

The research is completed with the help of well-established laws and statutes. The data is 

collected from primary and secondary sources. The data is collected from various books, 

websites, articles, laws, statutes, reports etc. to make this research report more effective and 

beneficial. 

6.2. Introduction 

The Supreme Court of India is the highest judicial forum and final court of appeal under 

the Constitution of India, the highest constitutional court, with the power of judicial review. 

Consisting of the Chief Justice of India and a maximum of 31 other judges, it has extensive 

powers in the form of original, appellate and advisory jurisdictions.179  

As the final court of appeal of the country, it takes up appeals primarily against verdicts of 

the High Courts of various states of the Union and other courts and tribunals. It 

safeguards fundamental rights of citizens and settles disputes between various governments in 

                                                             
179 "Rule of law index 2016". Retrieved 13 January 2018 source Wikipedia.com last visited on 03/01/2019 at 

03:45 pm 
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the country. As an advisory court, it hears matters which may specifically be referred to it under 

the constitution by President of India. It also may take cognisance of matters on its own (or suo 

moto), without anyone drawing its attention to them. The law declared by the Supreme Court 

becomes binding on all courts within India and also by the union and state governments.180 

Per Article 142181, it is the duty of the president to enforce the decrees of the Supreme Court. 

Initially the Constitution of India provided for a Supreme Court with a Chief Justice and 

seven judges. In the early years, a full bench of the Supreme Court sat together to listen to the 

cases given before them. as the work of the court multiplied and cases began to accumulate, 

parliament increased the number of judges(including CJI) from the first eight in 1950 

to eleven in 1956, 14 in 1960, 18 in 1978, twenty six in 1986 and thirty one in 2008 (current 

strength). Because the number of the judges has increased, they sit in smaller benches 

of 2 or 3 (referred to as a division bench) coming together in larger benches of 

5 or more (referred to as a constitution bench) when needed to settle elementary queries of law. 

A bench might refer a case before it to a bigger bench, should the requirement arise. 

All the appointments are made by the President of India with the aid and advice of the Cabinet 

Members headed by the Prime Minister through the Collegium System established after the 

three judge transfer cases. 

6.3. Judiciary In India: Doctrine of Separation 

The Constitution seeks to ensure the independence of Supreme Court judges in various ways. 

Per Article 50 of directive principles of state policy, the state shall take steps to separate the 

judiciary from the executive. Independence of the judiciary, the supremacy of the constitution 

and rule of law are the features of the basic structure of the constitution. Supreme Court and 

high courts are empowered to frame suo moto cases without receiving the formal 

petitions/complaints on any suspected injustice including actions/acts indulging in contempt of 

court and contempt of the constitution by the executive, legislators, citizens, etc.182The main 

                                                             
180 "History of Supreme Court of India" (PDF), Supreme Court of India, Archived from the original (PDF) on 

03/01/2018 
181 Article 142 , The Constitution of India 1950. 
182 Kundu, Indrajit (April 13, 2017). "Justice CS Karnan issues suo-moto order against CJI, 6 other Supreme 

Court judges; orders them to appear before his 'Rosedale Residential Court'". India Today. Kolkata. ISSN 0254-

8399.  
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purpose of Supreme Court is to decide constitutional issues.183 It is the duty of the judiciary to 

frame suo moto cases or to probe the cases/petitions at the earliest against the executive or 

legislature when laws are implemented violating the basic foundation and basic structure of the 

constitution as the Article 38 (1) of directive principles ensures that the state/judiciary shall 

strive to promote the welfare of the people by securing a social order in 

which social, economic and political justice is animated/informed in all institutions of life.184  

B. R. Ambedkar clarified as given below in the Constituent Assembly debates on Article 38 

(1) 185high lighting its inevitable implementation. 

... The word 'strive' which occurs in the Draft Constitution, in judgment, is very important. We 

have used it because our intention is even when there are circumstances which prevent the 

Government, or which stand in the way of the Government giving effect to these Directive 

Principles, they shall, even under hard and unpropitious circumstances, always strive in the 

fulfilment of these Directives. That is why we have used the word 'strive'. Otherwise, it would 

be open for any Government to say that the circumstances are so bad, that the finances are so 

inadequate that we cannot even make an effort in the direction in which the Constitution asks 

us to go. 

Article 50 of The Constitution of India 1950 states that: 

“Separation of judiciary from executive: The State shall take steps to separate the judiciary 

from the executive in the public services of the State.”186 

Doctrine of Separation: Separation of powers is a doctrine of constitutional law under which 

the three branches of government (executive, legislative, and judicial) are kept separate. This 

is also known as the system of checks and balances, because each branch is given certain 

powers so as to check and balance the other branches.187 

                                                             
183 Dr Ambedkar Wouldn't Have Imagined SC Hearing Bail Pleas, It Was Intended To Decide Only Constitutional 

Matters: Justice Chelameswar" 

184 "Constituent Assembly of India", 19 November 1948, Source: http//indiankanoon.org  last visited on 

03/01/2019 at  04:14 pm  
185 The Constitution of India Act, 1950 

186 https://indiankanoon.org/doc/192717/theConstitutionofIndiaAct1950/ last visited on 03/01/2019 at 04:21 pm 

187 https://www.law.cornell.edu/wex/separation_of_powers last visited on 03/01/2019 at 04:26 pm 
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Each branch has separate powers, and generally each branch is not allowed to exercise the 

powers of the other branches. The Legislative Branch exercises congressional power, the 

Executive Branch exercises executive power, and the Judicial Branch exercises judicial review. 

6.4. History of Supreme Court of India 

In 1861 the Indian High Courts Act 1861 was enacted to form high courts 

for numerous provinces and abolished supreme courts at Kolkata, Madras 

and Mumbai and also the sadar adalats in presidency cities that had acted as the highest court 

in their individual regions. These new high courts had the distinction of being the highest courts 

for all cases until the creation of federal court of Republic of India underneath the govt. of India 

Act 1935. The federal court had jurisdiction to resolve disputes between provinces and federal 

states and hear appeal against judgments of the high courts. The first CJI of Republic of 

India was H.J. Kania.  

The Supreme Court of Republic of India came into being on 26 Jan 1950. It 

replaced both the federal court of India and also the Judicial Committee of the Privy Council 

which were then at the apex of the Indian court system. 

Supreme Court at first had its seat at Chamber of Princes in the parliament 

building wherever the previous federal court of Republic of India sat from 1937 to 1950. The 

first chief justice of Republic of India was H. J. Kania. In 1958, the Supreme Court moved to 

its present premises. Originally, the Constitution of India envisaged a supreme court with 

a chief justice and 7 judges; leaving it to parliament to extend this number. In early years, the 

Supreme Court met from ten to twelve in the morning and then two to four in the afternoon 

for twenty eight days during a month. 

The building is shaped to symbolize scales of justice with its centre-beam being the Central 

Wing of the building comprising the chief justice’s court, the largest of the courtrooms, with 

two court halls on either side. The Right Wing of the structure has the bar – room, the offices 

of the Attorney General of India and other law officers and the library of the court. The Left 

Wing has the offices of the court. In all, there are 15 courtrooms in the various wings of the 

building.188  

The foundation stone of the Supreme Court's building was laid on 29 October 1954 by Dr. 

Rajendra Prasad, the first President of India. The main block of the building has been built on 

                                                             
188 https://en.wikipedia.org/wiki/Supreme_Court_of_India last visited on 01/03/2019 at 04:50pm 
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a triangular plot of 17 acres and has been designed in an Indo-British style by the chief 

architect Ganesh Bhikaji Deolalikar, the first Indian to head the Central Public Works 

Department. It has a 27.6 m (90 ft 7 in) high dome and a spacious colonnaded verandah. The 

court moved into the building in 1958. In 1979, two new wings – the East Wing and the West 

Wing – were added to the complex. 1994 saw the last extension. 

6.5. Cases to Proof the Supremacy of The Supreme Court 

The Indian judiciary is one amongst the foremost powerful within the world. 

Judicial dominance has become a reality of our constitutional life, at least from 1973, when the 

Supreme Court held by a slender and uncertain majority in the Kesavananda Bharati case that 

amendments to the Constitution would be struck down if they violated the 

fundamental structure of the Constitution.  

Any talk of such supremacy is quickly dismissed with the comment that it's the 

Constitution that is supreme. This can be countered with another oft-

repeated saying, namely that the Constitution is what the judges say it is. Earlier in 

1967, when the Supreme Court (again while not unanimity) first asserted its supremacy in 

the Golak Nath case by holding that the power to amend the Constitution wouldn't bit the 

basic rights, there have been at least some spirited Members of Parliament who spoke up for 

parliamentary sovereignty. However, post-1973, there have been only some murmurs from the 

political category. In fact, judicial supremacy was seen as the sole saviour against the brute 

majority that Indira Gandhi attained after 1971. The self-serving constitutional 

amendments that she pushed through throughout the Emergency to save her 

election, solely increased people’s gratitude to the Supreme Court for this doctrine. 

It struck down those amendments, applying the fundamental structure test. (It is, of course, 

another matter that the same powerful Supreme Court didn't safeguard the citizens’ right to life 

and liberty throughout the same Emergency.) 

A weakened political category has over the last four decades meekly surrendered to 

judicial supremacy. It is this larger surrender that explains the acquiescence to lesser forms 

of judicial activism in public Interest proceeding. It has usually found it convenient to 

do therefore as a result of it is easy then to avoid decision making, leaving it to the courts to 

make your mind up. it is during this background that we need to look at the system of 

appointments to the superior courts, i.e. the Supreme Court and also the High 
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Courts, which interpret and apply the Constitution. Does the system of judicial appointments 

meet the necessities of democratic accountability? 

Apart from the self-conferred power to strike down amendments to the Constitution, the 

superior courts have the power to strike down laws made by Parliament and the state 

legislatures. Laws can be struck down on two grounds: if they violate basic rights, or if 

the concerned legislative assembly lacks ‘legislative competence’ (for instance, a Union law is 

created on a subject matter that falls within the state list, or a state law is formed on a 

subject which falls within the Union list). This can be a necessary feature of a system of checks 

and balances. But our judges aren't elected and once appointed, are virtually can not be 

removed. Surely, the system of checks and balances must apply to the process of judicial 

appointments. This must essentially involve the legislative assembly and the executive. 

Article 124 of the Constitution as far as it is relevant for our purpose, reads: 

1. There shall be a Supreme Court of India consisting of a Chief Justice of India and, until 

Parliament by law prescribes a larger number, of not more than thirty other judges. 

2. Every judge of the Supreme Court shall be appointed by the President by warrant under his 

hand and seal after consultation with such of the judges of the Supreme Court and of the High 

Courts in the states as the President may deem necessary for the purpose and shall hold office 

until he attains the age of sixty-five years: 

Provided that in the case of appointment of a judge other than the Chief Justice, the Chief 

Justice of India shall always be consulted: Provided further that – 

(a) A judge may, by writing under his hand addressed to the President, resign his office. 

(b) A judge may be removed from his office in the manner provided in clause 4. 

4. A judge of the Supreme Court shall not be removed from his office except by an order of the 

President passed after an address by each House of Parliament supported by a majority of the 

total membership of that House and by a majority of not less than two-thirds of the members 

of the House present and voting has been presented to the President in the same session for 

such removal on the ground of proved misbehaviour or incapacity 
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In the S.P. Gupta case (the 1st Judges’ Case, 1981), the Supreme Court held by a majority that 

among the opinion of the three constitutional functionaries, the opinion of the chief 

justice of India didn't enjoy primacy over those of the other two in the matter of appointment 

of judges. This view paid due regard to plain language; ‘consultation’ wasn't an ambiguous 

word at all. It is additionally remarkable that this view was taken by the court just eight 

years after Kesavananda Bharati. it was a restrained judiciary. It has to be noted that the 

judgment was delivered in December 1981 after Indira Gandhi had came back to power with a 

decisive majority, after two short lived and weak governments. 

The Second Judges’ Case, i.e. Supreme Court Advocates on Record, was decided in Oct 1993, 

in far less authoritarian times. It was the minority government of Narasimha Rao which was in 

power. Now once more by a majority, the court rewrote the Constitution. 

‘Consultation’ acquired a meaning that those who gave us the English language and the tenets 

of constitutionalism couldn't have contemplated – all in the name of independence of the 

judiciary. 

‘The question of primacy of the role of the chief justice of India in the context of appointment 

of judges in the Supreme Court and also the High Courts should be considered to attain the 

constitutional purpose of choosing the best available for composition of the Supreme Court and 

also the High Courts, therefore essential to ensure the independence of the judiciary, and 

thereby, to preserve democracy. A fortiori any construction of the constitutional 

provisions that conflicts this constitutional purpose or negates the avowed object has to be 

eschewed, being opposed to the true which means and spirit of the Constitution and, 

therefore, an alien concept.’ And so, ‘The hue of the word "consultation", when the consultation 

is with the chief justice of India as the head of the Indian judiciary, for the purpose of 

composition of upper judiciary, has got to be distinguished from the color the same word 

"consultation" may soak up the context of the executive associated therein process to help in 

the selection of the best available material.’ 

 

And, ‘The primary aim should be to achieve an agreed decision taking into consideration the 

views of all the consultees, giving the greatest weight to the opinion of the chief 

justice of India who, as earlier declared, is best suited to understand the worth of the 

appointee. No doubt of primacy would arise when the choice is reached in this manner 

by consensus, with none distinction of opinion. However, if conflicting opinions emerge at the 

end of the process, then only the question of giving primacy to the opinion of any of the 



www.cybertalkindia.com/publicationslibrary | ©2019 | CYBERLEKH PUBLICATIONS | ISBN : 978-10-9325-824-0 

A V O C A T ’ S  &  I N F O R M A T I O N  T E C H N O L O G Y  I N  C Y B E R S P A C E              68 
 

consultees arises. For reasons indicated earlier, primacy to the executive is criticized by the 

historical amendment and also the nature of functions required to be performed by each. 

The primacy must, therefore, lie in the final opinion of the chief justice of India, unless for very 

good reasons best-known to the executive and disclosed to the chief justice of India, that 

appointment isn't considered to be suitable.’ that small issue of 

democratic accountability didn't cause too much of a controversy for the majority. 

 

The majority felt that the earlier majority view in the first Judges’ Case to the effect that the 

executive ought to have primacy (since it's accountable to people whereas the judiciary has no 

such accountability), ‘is an easily exploded myth, a bubble that vanishes on a mere touch.’ 

Why? Because according to the majority, there's no occasion to debate the benefit of any 

individual appointment within the legislature on account of the restriction imposed by Article 

121 and 211 of the Constitution (these provisions compel discussion in legislatures on the 

conduct of a judge, in the discharge of his duties.) 

 

‘On the other hand, in actual practice the chief justice of India and also the chief justice of the 

High Courts, being answerable for the functioning of the courts, should face the consequence 

of any unsuitable appointment which provides rise to criticism by the ever vigilant bar.’ And, 

of course, it's the judges who are best equipped to assess the suitability of lawyers to be on the 

bench as a result of it is the courts that are the arenas where they perform. In other words, the 

technical competency of lawyers could best be appraised by judges. 

 

To soften the consequences of the rewrite there will be another rewrite. The opinion of the chief 

justice of India didn't mean the individual opinion of chief justice of India, it meant his 

opinion formed collectively, that's to say, after taking into consideration the views of his senior 

colleagues, ‘who are required to be consulted by him for the formation of his opinion.’ This 

was the court’s gift to the Constitution of India; the ‘collegium’. 

 

In 1998, throughout the second of the three Vajpayee governments, a presidential reference 

was made to the Supreme Court on problems arising out of the Second Judges’ Case (this was 

the Third Judges’ Case). Considerably, the court recorded at the outset the statement of 

the attorney General that the Union of India wasn't seeking a review or reconsideration of the 

judgment of the Second Judges’ Case. The reference was mainly on the kernel of the collegium 

system and the way it was to be worked. Here was a respectful government not wanting in 
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any way to be seen as questioning the independence of the judiciary. Among other things, the 

court decided to extend the size of one of the collegia (for the appointment of the judges of the 

Supreme Court and for transfer of the high court chief justice or the high court judges) from 3 to 

5. A judicially created constitutional establishment was redefined, now in the course 

of an advisory opinion to the President! 

In the recent public interest litigation, the collegium system was 

questioned. The attorney General (and presumptively with the consent of the present 

government) supported the petitioner, saying that the Second and Third Judges’ 

Cases need reconsideration. However, the petition was ultimately discharged with the Supreme 

Court holding that the current system merited no change. 

Those who created the collegium don't, even in hindsight, acknowledge the constitutional 

overreach that the judiciary has done in asserting primacy. While acknowledging the failure of 

the collegium, they're defensive. Each system needs sensible men and ladies to work it, they 

say, and it's regrettable that consecutive collegia have failed the state.  There's more to judicial 

appointments to the superior courts than mere legal acumen. And there's more to it than mere 

seniority. Social philosophies, gender sensitivities and balances, and 

inclusiveness aren't matters that ‘self-perpetuating oligarchies’ are often completely relied 

upon to take under consideration nor is the idea of work force coming up with, as can be seen 

with the numerous instances of short term chief justices. 

It will soon be twenty years since the creation of the collegium and forty years since 

Kesavananda Bharati the previous flows from the latter; a truth that is not obvious 

and hence not recognized. If the contours of the Constitution are to be decided by the judiciary, 

and Parliament accepts this fact, it will have no highly principled reason to object to the 

court creating a new constitutional body for the sake of its own independence. 

Over the years, the concept of a broad primarily based National Judicial Commission has 

surfaced from time to time. A consensus is also round the corner. But the main 

focus is more on the various failures of the collegium system and fewer on the 

basic principle involved. It is, therefore, time that parliamentarians begin rethinking their 

position on both Kesavananda Bharati and Supreme Court Advocates on Record, and reclaimed 

the shared space of the Constitution. 
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6.6. First Judges’ Transfer Case 

Though according to the language used in the article 124 the President of India is required to 

‘consult’ legal experts but prior to the decision of the Supreme Court in S.C. Advocate-on-

record v. Union of India189, it had been interpreted that the President was not bound to act in 

accordance with such consultation. The meaning of the word ‘consultation’ came for the 

consideration of the Supreme Court in the Sankalchand Sheth’s Case190, which is related to the 

scope of Article 222 of the Constitution. It was held that the word ‘consultation’ meant full and 

effective consultation. For a full and effective consultation it is necessary that three 

constitutional functionaries “must have for its consideration full and identical facts” on the 

basis of which they would be able to take a decision. The President, however, has a right to 

differ from them and take a contrary view. Consultation does not mean concurrence and the 

President is not bound by it. 

S.P. Gupta v. Union of India (NJAC Case) 

In S.P. Gupta v. Union of India191, popularly known as the Judges Transfer case, the Supreme 

Court unanimously agreed with the meaning of ‘consultation’ as explained by the majority in 

Sankalchand Sheth’s case. The meaning of the word ‘consultation’ in article 124 (c)192 is the 

same as the meaning of the meaning of the word ‘consultation’ in Article 212 and 222 of the 

constitution of India. The only ground on which the decision of the Government can be 

challenged is that it is based on malafied and irrelevant consideration, that is, when 

constitutional functionaries expressed an opinion against the appointment. 

This means that the ultimate power to appoint judges is vested in the Executive from whose 

dominance and subordination it was sought to be protected. The Supreme Court had abdicated 

its power of appointment of Judges is “solely and executively” vested in the Central 

Government. 

It is submitted that the majority judgment of Supreme Court in the Judges transfer was bound 

to have an adverse effect on the independence and impartiality of the judiciary which is the 

                                                             
189 (1994) 4 SCC 441 
190 Union of India v. Sankalchand Sheth, AIR 1977 SC 2328 

191 AIR 1982 SC 149 
192 Article 124 (c) , The Constitution of India Act, 1950 
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only hope for the citizens in democracy. Bhagwati, J., in his judgment suggested for the 

appointment of a judicial committee for recommending names of persons for the appointment 

as judges of the higher courts. He observe, “It is unwise to entrust power in any significant or 

sensitive area to a single individual however high or important may be the office, which he is 

occupying”. 

6.7. Second Judges Transfer Case  

In Supreme Court Advocates on Record Association v. Union of India193, popularly known as 

Judges Transfer case, a nine Judge Bench of the Supreme Court by 7:2 majority overruled its 

earlier judgment in the Judges Transfer case194 and held that in the matter of appointment of 

the Judges of the Supreme Court and the High Courts, the Chief Justice of India should have 

primacy. The matter was brought before the Courts through a PIL writ petition filed by an 

advocate of the Supreme Court seeking relief of filling up vacancies in the higher judiciary. 

The appointment of Chief Justice of India shall be on the basis of seniority. The Court laid 

down us, detailed guidelines governing appointment and transfer of judges and held that the 

greatest significance should be attached to the view of the Chief Justice of India formed after 

taking into account the views of two senior most Judges of the Supreme Court.  

The selection should be made as a result of a participatory consultative process in which the 

executive should have power to act as a mere check on exercise of the power by the Chief 

Justice. Justice Verma who delivered the majority judgment along with other judges and 

observed: “Thus, the executive element in the appointment process has been reduced to 

minimum and political influence is eliminated. It is for the reason that the word ‘consultation’ 

instead of ‘concurrence’ was used in the constitution but that was merely to indicate that 

absolute discretion was not given to any one, not even to the Chief Justice of India as an 

individual. 

The majority held that the initiation of proposal for appointment in the case of the Supreme 

Court must be made by the Chief Justice of India and in the case of a High Court by the Chief 

Justice of High Courts, and for the transfer of a judge of the Chief Justice of High Courts the 

proposal should be initiated by the CJI. 

                                                             
193( 1993) 4 SCC 441  
194 S.P. Gupta v. Union of India, AIR 1982 SC 149 
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No appointments of any judge to the Supreme Court or any High courts can be made unless it 

is in conformity with the opinion of the CJI. 

The majority held that the appointment for the office Chief Justice of India should be made on 

the basis of seniority, that the senior most judge considered suitable to hold office be appointed 

as the Chief Justice of India. 

6.8. Third Appointment and Transfer of Judges Case 

In re Presidential Reference195 a nine judges bench of the Supreme Court unanimously held 

that the recommendation made by the Chief Justice of India on the appointment of judges of 

the Supreme Court and High Courts without following the consultation process are not binding 

on the government. The court also widened the scope of the Chief Justice’s consultation process 

upholding the government’s stand on consultation process. 

The court held, the consultation process to be adopted by the Chief Justice of India requires 

consultation of Plurality of Judges. The expression “consultation with the Chief Justice of 

India” in Article 217 (1) and 222(1) the Constitution of India requires consultation with 

plurality of Judges in the formation of opinion of the Chief Justice of India. The majority held 

that in regard to the appointment of judges to the Supreme Court under Art 124 (2), the Chief 

Justice of India should consult “a collegium of four senior most judges of the Supreme Court” 

and made it clear that if “two judges give adverse opinion the Chief Justice should not send the 

recommendation to the Government”. The collegium must include the successor Chief Justice 

of India. The opinion of the collegium must include the successor Chief Justice of India should 

send the recommendation to the President along with his own recommendations.  

The recommendations of the collegium should be based on a consensus and unless the opinion 

is in conformity with that of the Chief Justice of India, no recommendation is to be made. The 

collegium system consists of the Chief Justice of India and two senior most judges of Supreme 

Court and in the case of High Courts it was held that in addition with the collegiums of four 

judges, the CJI is required to consult with two chief justices of the two high courts (one from 

which the judge is being transferred and the other receiving him). 

                                                             
195 AIR 1999 SC 1 
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6.9. Supreme Court: Present Scenario 

‘Justice delayed is Justice denied’ is a basic legal principle meaning if the legal system is unable 

to provide relief to the victim in a timely fashion, it is effectively the same as having no relief 

at all. 

The phrase becomes more pertinent in the context of Indian legal system, where the time taken 

by courts of all levels to deliver their judgments is a source of worry and agony for all. As a 

matter of fact, the State (constituting central and state governments and departments, 

authorities under them) is the largest litigant in India and thus the major sufferer of this plight. 

But the recent trends emerging from the Supreme Court provide a sign of relief. For the past 

few years, the Supreme Court has been disposing of cases at a faster rate, in line with Chief 

justice T.S. Thakur’s publicly stated ‘top priority’ of reducing judicial pendency

Of these pending matters, about four-fifths are civil in nature and the rest criminal. Data 

released by the Law Ministry shows that only 84 criminal and 1,132 civil cases are pending 

before the apex court for more than 10 years as of 19 February. 

Justice T.S. Thakur, after taking over as the CJI, had advised to focus on the Court’s high 

disposal rates instead of pendency. The Supreme Court has disposed of an increasing number 

of cases for the past three years – 40,189 in 2013, 45,042 in 2014 and 47,424 in 2015. 

The National Judicial Appointments Commission Act and an accompanying Constitutional 

Amendment Act came into effect on April 13 2015, but were declared as unconstitutional by 

the Supreme Court on October 16 2015. 

There was no system in place between that time for appointing judges to the Supreme Court 

and the High Courts, as the then Chief Justice of India Justice H L Dattu refused to be a part of 

the NJAC. Even after the collegium system came back to life, the process for appointment did 

not start until January this year. 

All this while, the vacancies kept piling up and now the situation is so stark that 9 out of 20 

posts of High Court Judges lie vacant, with more retiring with each passing month. 

Accepting that the appointment of more than 400 judges was his ‘biggest task’ the CJI had said 

that declaring NJAC as constitutional, irrespective of its jurisprudential basis, had made the job 

of superior judges much more onerous and difficult. 
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6.10. Launching of National Judicial Data Grid (NJDG) 

 

The Supreme Court had in September last year launched the public portal of the National 

Judicial Data Grid (NJDG), which very conveniently displays the pending cases in the lower 

courts throughout the country. 

The monthly disposal, fresh filing and also the cases filed by senior citizens and women in the 

total pendency is available for the country as a whole and also state and district wise. 

The pendency is broken into civil and criminal cases. Not only that, it also classifies them as 

cases pending for over 10 years, between 5 to 10 years, between 2 to 5 years and less than 2 

years. This was an important step in the digitization of our courts and in making their 

functioning more transparent. 

However, there is a significant lack of uniformity in data maintenance across the courts in 

various states. This also creates a big hurdle in estimating the real extent of judicial pendency 

in India and making reasonable comparisons among the courts. There is no good reason for 

this state of affairs to continue; the technology to resolve this is now easily and cheaply 

available. 

6.11. Powers of Judiciary (Supreme Court) Over Legislature and Executive 

The constitutional principle of central importance in governing the relationships between the 

judiciary, the executive and Parliament is that of the “independence of the judiciary”. This does 

not and should not mean that the judiciary have to be isolated from the other branches of the 

State. Nor does it mean that the judiciary—individually and collectively—need to be insulated 

from scrutiny, general accountability for their role or properly made public criticisms of 

conduct inside or outside the courtroom. 

The Judiciary adjudicates disputes and administers justice under criminal law. In addition, the 

higher judiciary (Supreme Court and High Courts) acts as the custodian of the Constitution 

because it is responsible for its interpretation and enforcement. The higher judiciary also has 

the power to strike down laws of Parliament and actions of the Executive as invalid, if they 

violate the Constitution. This is called the power of judicial review. For example, a law may 

be declared as invalid if it violates the fundamental rights guaranteed by the Constitution. A 

law may also be declared invalid if its subject-matter is outside Parliament’s area of 
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competence (e.g. a central law on police may be invalid because police falls within the state 

legislatures’ domain).196 

The Supreme Court has held that Parliament’s power to amend the Constitution is limited, that 

is, Parliament cannot amend the ‘basic structure’ of the Constitution.197 Note that this ‘basic 

structure’ principle is not expressly mentioned in the Constitution. The Judiciary has used its 

power of interpretation to identify fundamental aspects of the Constitution that cannot 

amended. These include ‘supremacy of the Constitution’, ‘separation of powers’, ‘judicial 

review’ and ‘judicial independence’(this is an open list to which the Judiciary may add new 

aspects).198 It may be argued that when the Constitution does not expressly limit the power of 

Parliament to amend it, such limitations may not be imposed through judicial interpretation. 

On the other hand, it may be argued that this interpretation is a protection against excessive use 

by a government with a large majority; for example, this limitation prevents a government 

holding substantial majority from extending the term of Parliament indefinitely. 

Both Parliament and the Judiciary exercise oversight over policy making and implementation 

by the Executive. Parliament may examine the constitutionality and legality of executive 

actions. It also debates whether the policies address the needs of the people, financial 

allocations and issues with implementation. For example, Rajya Sabha took up a discussion on 

demonetisation of currency during the Winter Session 2016 and MPs raised questions around 

implementation of the decision.199 The Judiciary also exercises oversight over the Executive, 

when it decides matters related to constitutionality and legality of executive actions. 

Occasionally it has also set up investigative and monitoring committees to monitor and oversee 

executive decisions.200For example in 2011, it set up a Special Investigation Team to 

investigate money laundering and unaccounted money held abroad by Indians.201 In another 

case, the Supreme Court required the state governments to report on forest conservation and 

industrial activities around forests. 

                                                             
196 https://www.prsindia.org/uploads/media/Conference%202016/Parliament%20and%20Judiciary.pdf 
197 Kesavananda Bharati vs State of Kerala, AIR 1973 SC 1461 
198 DD Basu, Commentary on the Constitution of India, Vol. 10, 10th Edition, 11305 
199 Parliamentary Bulletin I, Rajya Sabha, November 16, 2016. 
200 TN Godavarman Thirumulpad vs Union of India, (1997) 2 SCC 267. 

201 Ram Jethmalani vs Union of India, (2011) 8 SCC 1 
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6.12. Judicial Review of Parliamentary Privileges and Proceedings 

The Constitution guarantees certain rights and immunities to the House and individual MPs so 

that they may discharge their parliamentary duties effectively. These rights and immunities are 

called parliamentary privileges. For example, MPs enjoys a wide power of freedom of speech 

and expression on the floor of the House, or while working in Parliamentary Committees. They 

cannot be held liable for anything that they say or any vote that they make in a court of 

law.202Other examples of parliamentary privileges may include: freedom to publish 

parliamentary proceedings without incurring any liability and freedom from arrest in civil 

cases. 203 Further, parliamentary proceedings may not be called into question in any court of 

law for irregularity of procedure so that a separation of powers is maintained. 204 However, in 

several decisions, the courts have asserted their power to exercise judicial review over 

parliamentary privileges and proceedings (and state legislative assembly privileges and 

proceedings). 205 For example, the Supreme Court has held that the Speaker’s decision to 

disqualify an MP for defection is subject to judicial review as the Speaker is discharging an 

adjudicatory function.206 

6.13. FINDINGS 

 During the course of the study it has been found that Supreme Court has changed its outlook 

and functioning drastically in the last 50 years. This change has come due to the changes that 

are taking place in other countries of the world. Change in judicial system of democratic 

countries like USA, UK, France, Australia etc, certainly has impact upon the day to day 

function of the Supreme Court of India. The Researcher has gone through various judgments 

delivered by the Hon‘ble Supreme Court of India, Law Journals, several books on the topic and 

Articles published either in newspapers or obtained through internet and also materials 

collected from Indian Law Institute, New Delhi and lastly the opinions of the Hon‘ble Supreme 

Court and High Court of various States etc. to make the study more realistic, and the study 

                                                             
202 Article 105, Constitution of India 

203 VN Shukla, Constitution of India, 11th Edition, 442 
204 Article 122, Constitution of India. 

205 Raja Ram Pal vs Speaker, Lok Sabha, (2007) 3 SCC 184; Powers, Privileges and Immunities of State 

Legislatures Re, AIR 1965 SC 745. 

206 Kihoto Hollohan vs Zachillhu, 1992 SCR (1) 686. 
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depicts the true position of the power of the Hon‘ble Supreme Court in India. The findings are 

as under:- 

1. Constitutionally, judiciary i.e. Supreme Court has a check on the excesses of the 

legislature and executive and on the non-functioning and ineffective government. 

2. Though the principle of Separation of powers is not strictly adopted by our Constitution, 

its essence has been duly recognized by the judiciary (Delhi Laws Case, 1951) and 

Article 50 of our Constitution also speaks of Separation of Judiciary from the 

Executive.  

3. If Legislature and Executive are unable to perform their obligations towards the people 

and therefore the people look towards the judiciary to redress their grievances against 

the government. 
 

6.14. Conclusion 

 The researcher has not only gone into the history of the topic of Judicial Activism vis-a-vis 

Judicial Overreach, but has also analyzed systematically the principles of separation of powers 

as provided in the Indian Constitution. There has been growth of judicial intervention, on 

account of failure of legislature and executives, which has been seen by the legislature with 

jealous eye. Nevertheless the Hon‘ble Supreme Court plays a vital role in Indian Democracy. 

Upon critical analysis of the study on judicial activism vis-a-vis judicial overreach with respect 

to legislative function of the Indian Parliament and its interpretation by judiciary made in the 

earlier chapters, the following conclusions have emerged which are enumerated in the 

succeeding paras. 

1. Separation of powers: The principle is that each organ should be independent of other, 

and no one organ should perform functions that belong to the other.207 

2. In every democratic system which has rule of law and written Constitution, the 

Constitution becomes the Supreme law of the land and if it incorporates Judicial Review 

as a fundamental feature of government, it entrusts to the judiciary a pivotal role as a 

guardian of those constitutional values which are effective check and safeguard against 

blatant abuse of governmental power. Like all modern democratic Constitutions the 

Indian Constitution entrenches Judicial Review as a paramount principle of public law 

and ultimately it is the Supreme Court which is the final arbitrator of issue of 

                                                             
207 S.P.Sathe, Administrative law (N.M.Tripathi Pvt.Ltd., 5 th Ed., Bombay, 1991), pp15-17 
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constitutional interpretation. Judicial Review upholds the supremacy of the 

Constitution, adjusting the Constitution to new condition and needs of the time resulting 

into social and economic benefits to the people, evolving the consciousness of right and 

keenness to achieve redress against violation of individual rights. The separation of 

power has a great significance. It creates democratic balance in the different branches 

of the government. In America it form the 340 basis of it constitutional structure in 

India, India follow a separation of function not separation of power. In practical 

application three branches of the government have three separate of work. Though just 

like American Constitution in Indian Constitution also, there is express mention that 

the executive power of the union and of a state is vested by the Constitution in the 

President and the Governor; respectively by Art. 53(1) and 154(1), but there is no 

corresponding provision vesting the legislative and judicial powers in any particular 

organ. It has accordingly been held that there is no rigid separation of power in India. 

It is noteworthy that Art. 50 of the Constitution put an obligation over state to take steps 

to separate the judiciary from the executive. But, since it is a directive principle of state 

policy, it is not enforceable. The doctrine of separation of powers has been accepted in 

India in its reasonable sense. In India the executive are a part of legislature they are 

responsible to the legislature for their actions and also it derives its authority from 

legislature. In India, since it is a parliamentary form of government, therefore it is based 

upon intimate contact and close coordination among the legislative and executive 

wings. The functional parameters of each branch change overtime with one or two 

branches gaining more ground or glitter than the others at different times.208 

3. The status of modern state is a lot more different than what it used to be. It has evolved 

a great deal from a minimal, non-interventionist state to an welfare state, wherein it has 

multifarious roles to play, like that of a protector,  controller, provider, this 

omnipresence of the state has rendered its functions becoming diverse and problems, 

interdependent and any serious attempt to define and separate those functions would 

cause inefficiency in government. Hence, a distinction is made between ‘essential’ and 

incidental powers of an organ. According to this differentiation one organ cannot claim 

the powers essentially belonging to other organ because that would be a violation of the 

principle of separation of powers. But, it can claim the exercise of the incidental 

                                                             
208 http://shodhganga.inflibnet.ac.in/bitstream/10603/11379/14/14_conclusion.pdf 
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functions of another organ. This distinction prevents encroachment of an organ into the 

essential sphere of activity of the other. 

4. Indian Supreme Court alone enjoys power of judicial activism. Such power imposes an 

onerous burden on the court to allow legitimate changes in the Constitution but prevent 

the erosion of those enduring values that constitute the essence of Constitutionalism. 

6.15. SUGGESTIONS 

The researcher suggested the following suggestions after the whole research with regards to 

the supremacy of the Supreme Court of India: 

1. The legislature must respond to the need of the society and made such provisions and 

legislations for the development of the judicial supremacy. 

2. There should be judicial dynamism instead of judicial activism and judiciary should be 

placed at the supreme position. 

3. The Supreme Court is the authority which upholds the spirit of the constitution and that 

is why it is important to consider that Supreme Court is supreme. 

4. The stronger the ability of these institutions to uphold and preserve fundamental values, 

the greater the nation would be. 

 

 

 

 

 

 

 

 

 

 

 


