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5.1. Introduction (History of Legislation) 

During medieval India, the term “Religious Prostitutes”63 which referred to Devadasi system 

was quite famous. These were basically lower caste Dalit women, which were seen to please 

their deity through dance and provide pleasure to patriarchal society. This didn’t have a 

negative effect on their social and economic status in society. They enjoyed high status in 

kingdoms, often worshipped, had access to royal households and temple affairs, were provided 

with monetary allowances by temple funding, hence sex work had a very different view in 

ancient India. But in modern India, Devadasis have become mere sex slaves and child 

prostitutes64 as they are forced by families to engage in sex work to earn them food for living. 

The overall perception of society has also changed mainly because of two reasons. First, the 

temples being systematically destroyed by Mughals and inculcation of conservative outlooks 

and secondly with Nationalist movements redefining it as obscene, against morality, social 

evil.65In ancient times too, prostitution flourished. During the reign of Chandra Gupta Maurya, 

Pataliputra was a hub of prostitution and first time brought the concept of brothels and 

organized system of tax system, hence became a source of revenue for government.66Kautilya 

once said “sallaj Ganikahnastah”67 meaning “like pond, river, if you are a prostitute, you 

should adore everybody” which provides how significant their positions were. They were 

highly regarded, a pride for society. Later, in Mughal era prostitution was prevalent in Akbar`s 

reign for nobles, but modestly restricted for general public to outside the city in a place called 

Saitanpura68. Aurangzeb tried to abolish prostitution, attempt being futile. The condition of 

                                                             
63 ANAGHA TAMBE, ‘Devadasi Practice through Popular Marathi Literature’ (2009) 44 EPW 85. 

www.jstor.org/stable/40279189 
64 KRITHIKA RAJAM, ‘How Devadasis went from having high social status to being sex slaves and child prostitutes’. 

https://yourstory.com/2017/04/devadasis-india 
65 GEETANJALI MISHRA, ‘Protecting the Rights of Sex Workers: The Indian Experience’ (2000) 5 The President and 
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66 SHAFIQUR RAHMAN KHAN, Prostitution in India.  www.bringtoanend.blogspot.in/2008/05/prostitution-in-
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sex workers worsened in British era due to their exploitation by Pimps due to their weak socio-

economic status. Sex workers served usually lower ranked British officers, and they were made 

responsible for destroying the families whom they associated with. This project vividly deals 

with socio-economic and political conditions of sex workers in various era of Indian history 

and the light it throws on The Act. 

5.2. Various Discrepancies present in the Act. (CRITICAL ANALYSIS) 

Trafficking of people in our country is and has been a very complicated process. It often starts 

with the family members themselves handing over their kids especially daughters to dealers 

who then traffic them to other parts of the world for innumerable reasons like bonded labor and 

prostitution. These children are then thrown into the dark world of CSW or Commercial Sex 

Workers, which we commonly address as Prostitutes. This term “Prostitute” certainly arouses 

different feelings in each person’s minds whether they are of sympathy or hostility in 

nature.The act was enacted to prevent the trafficking in any manner as it was also 

internationally declared as a gross violation of human rights but it now has limited itself to 

eliminating prostitution rather than trafficking of people. But the disparity is that Prostitution 

itself is not an offence save for the manner given in Section 7 and Section 8 of the act. 

The Objective of the act is to punish the traffickers and to provide measures to rehabilitate the 

rescued CSW. The act does not punish the act of prostitution as given in Section 3 of the act 

that it will punish the clients/brothel owner/pimp etc.The word “Prostitute” is also not defined 

clearly under the act as in Section 2 clause (f) “means the sexual exploitation or abuse of 

persons for commercial purposes, and the expression “prostitute” shall be construed 

accordingly.” Therefore there needs to be a commercial purpose which means acceptance of 

money by prostitute, but it ignores the cases where they are termed as prostitutes even when 

they were forced to be one and the money from clients went to brothel keepers.  

One of the main discrepancies in the act is the insertion of the word “Immoral” into it.69 This 

inserts an element of morality in the act. Due to which the perception of the act of prostitution 

because of which maximum trafficking occurs is considered to be Immoral and illegal whereas 

the drafters of the act should have kept the discussion purely legal. Another misconception in 

our minds due to the same fact is that all the sex workers are a result of trafficking and they all 

need to be rescued. In this assumption we ignore the fact that some people are divulging into 

                                                             
69 Vaishna Roy, Go back to the drawing board, The Hindu (July 12,2016) 
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this activity voluntarily, the reasons vary from poverty to the thrill of the act. This 

misconception ignores the idea that someone can do this act voluntarily. 

While the adult sex workers are rescued and rehabilitated they are forcefully sent to their 

homes. They should think about the fact that an adult sex worker has a choice not to go to such 

a place which would bring further shame to her or disgrace to her family. This choice is ignored 

by the people in power and having the authority to deal and change such things. Another 

requirement is to be released out of the rehabilitation homes the sex workers need to produce 

their families, which denies them any agency in their lives. Vaishna Roy in her newspaper 

article has written that the act was drafted in a manner of secrecy rather than considering the 

global importance of this act and making it a wide consultative process. She wrote that even 

the major stakeholders of Ministry were kept out of the discussion for which she found no 

reason. 

In the article it was discussed that the act opens the doors of moral which leads not only to the 

harassment of sex workers but of other peoples to by over vigilante citizens as the act provides 

among others, any social worker or public-spirited citizen to rescue and produce a “victim” 

before the District Anti-Trafficking Committees it proposes to setup. The customary and 

oversimplified approach has characterized 'prostitution as abuse' though most reformers today 

take a gander at the 'misuse of prostitution' as the essential evil that must be tended to. 

It is essential, accordingly, to treat trafficking in children, adults, and constrained sex act as 

particular classes, however the Draft Bill stirs up everything in its portmanteau approach. 

Further, the Draft Bill undermines fundamentally established rights of the people it looks to 

protect. For example, Article 22 gives a detained individual the privilege to counsel a legal 

advisor and be delivered before a justice within 24 hours, yet the Draft Bill enables people to 

be specifically presented before the member-secretaries of its District Anti-Trafficking 

Committees. The Committees can freely prescribe that a victim be repatriated to her home State 

(or another State) for more security. This negates Article 19, which stipends nationals the 

privilege to move uninhibitedly over, and dwell anyplace in the nation. “The colossal power 

and little responsibility that is vested in the proposed District Committees are upsetting. They 

raid and rescue, rescued persons are produced before them, and they are also responsible for 

post-rescue care.”70 In fact it appears that they are the Judges and policemen in all sorts for this 

field.  Amid their working life, sex workers in India are subject to frequent harassment and 

                                                             
70 ibid 
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detainment by the police, despite the fact that, as indicated by the Immoral Trafficking 

Prevention Act of 1956, sex work is in itself not illicit in the event that it is practiced secretly 

and freely. For the all inclusive community, medical services experts prescribe HIV tests at 

whatever point repetitive fever, manifestations of tuberculosis, looseness of the bowels, or a 

STD is available. For sex workers, however, HIV tests are prescribed even for a scene of 

ailment, influencing them to feel defamed, further marginalized, and victimized on the premise 

of their health status. 

“In a hospital frequented by sex workers in Mumbai, nurses take a blood test from each lady 

looking for treatment without disclosing to her the reason and nature of the test, which can be 

viewed as an infringement of her rights to information, to privacy, and to security of the 

individual.”71 As in the Section 2 of the definition clauses sub clause (f) it is nowhere 

mentioned that the act can be moral if the person is divulging into it voluntarily. The legislation 

ignores the plight of voluntary sex workers which are engaged in this business with their 

freewill. On the real ground application the act fails to provide a safe environment for sex 

workers after being rescued from the brothels. Also the fact that power has been concentrated 

in one hand as District Anti Trafficking Committees are given quite a lot of powers which 

should have been divided. 

5.3. Judicial Introduction: (JUDICIAL INTERPRETATION) 

It is not an exaggeration to say that slavery or more accurately slavery- like practices do exist 

in the societies even today as is exemplified in bonded labour cases of India.72Another form of 

slavery like practice in the modern world is the trafficking or buying and selling of women and 

girls into prostitution and the subordination and exploitation to which they are exposed.73The 

buying and selling of women in the brothels in India74 and their exploitation as reported by 

many like Human rights watch75 is clearly a manifestation of slavery like practices in the 

                                                             
71 Geetanjali Misra, Ajay Mahal and Rima Shah, ’Protecting the Rights of Sex Workers: The Indian 

Experience’[2000],5(1) Health and Human Rights 88 <http://www.jstor.org/stable/4065224> accessed 24-08-

17 
72BandhuaMuktiMorcha vs. Union of India, AIR 1982 SC 802 
73Kumar Regmi, Trafficking Into Prostitution in India and the Indian Judiciary, 1 Intercultural Hum. Rts. L. Rev. 

(2006) 
74 Human rights watch/Asia, rape for Profit : Trafficking of Nepali Girls and Women India’s Brothels (1995) 
75 Id. 
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opinion of the researcher as in these conditions brothel owners control the lives of sex worker76 

in a manner resembling slavery. There are many international laws77 and conventions78 

prohibiting female slavery, of which India is a part of. Also, the Indian constitution clearly 

prohibits traffic of human beings and provides as a fundamental right the right to be free from 

exploitation.79The Indian Penal Code also prohibits trafficking of women and girls into 

coercive prostitution.80Moreover India was one of the earliest parties to the Convention for the 

suppression of traffic in persons and the exploitation of the prostitution of others81. India claims 

to have implemented the said convention through the Suppression of immoral traffic in women 

and girls Act of 1956.82 The SITA was amended in 1986 and renamed Immoral Traffic 

Prevention Act 1956.83 In spite of these domestic laws, which obviously had and still have 

lacunas, and international conventions, the prevalence of exploitation of women in prostitution 

signifies the failure of government to implement those laws. Along with the government, the 

judiciary has also failed to perform its duties.  The Indian judiciary and especially the Supreme 

Court of India which is known worldwide for its progressive interpretation of laws and judicial 

activism benefiting the weakest of the weak and poorest of the poor has shown rather a strange 

position on the issue of prostitution. The researcher believes that the judiciary has shown a 

prejudiced, indifferent, insensitive and subjective attitude while dealing with questions of sex 

work and sex workers. In cases involving questions of sex work most judges have surprisingly 

taken the conservative stand terming the sex workers themselves as the root cause of problem. 

Attempt has been made to analyze the response of Indian judiciary towards the issues of sex 

work.  

 

                                                             
76 Id. 
77 Universal declaration of human rights, art.4 
78 International Covenant on Civil and Political Rights, art.8 
79 Indian constitution 1950, art.23 
80 Indian Penal Code 1860, Section 366 (B) 
81 Convention for the Suppression of the Traffic in Person and the Exploitation of Prostitution of others, 1949 
82The Suppression of Immoral Traffic in Women and Girls Act, 1956, No.104, Acts of Parliament, 1956. 
83 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,        

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act 
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5.4. A Mixed Fruit for Sex Workers: A Light on Ancient India 

a. (HISTORY OF LEGISLATION BEGINS) 

The earliest mention of prostitution (not the literal word, but hint from activities) in ancient 

India was mentioned in Rigveda, in the form of Jara and Jatini.84 They are defined as “illicit 

lovers”. The payment mechanism included both cash or gold and barter exchanges for their 

adequate subsistence. This substantiate as a proof for a well-paid job as a sex worker. It can be 

identified through various ancient scriptures that intimate relationships other than a marital 

one’s were not unfamiliar in those days. Men often fulfilled his lust through prostitutes as their 

wives were unable to provide them satisfaction due to social and family expectation, house 

chores etc. This leads us to an understanding that commercialized sex work was prominent and 

was not seen as a ‘necessary evil’ if done in accordance to laws back then. It led to an 

understanding to the legislators that absolute prohibition on sex work is inconceivable, hence 

tried to restrict it as much as possible. Although it did contribute a lot of boost to the art, tourism 

and revenue in India.85 

But, there still existed some reasons which forced a woman to opt sex work as the profession 

like early widowhood which made her socially unacceptable and economically vulnerable, as 

women back then were rested on husband’s income, which eventually led to social pressure (of 

Sati system) coupled with economic crisis86. Also, due to unsatisfied marital outcomes, they 

often filled these desires through ‘other men’. This could be seen as a voluntary participation 

by women on a commercialized platform, which the Act seized to prevent, although not in 

personal vicinity per se. A woman was often absconded by her husband, which forced her to 

opt for prostitution, due to a social presumption and boycott that a woman is unable to bear a 

child for her husband. Having no other special skill to propagate her livelihood, she, 

economically too was forced to a job that require no special skills which eventually lead to sex 

                                                             
84 SUKUMARI BHATTECHARJI, ‘Prostitution in Ancient India’ (1987) 15 Social Scientist 32. 

www.jstor.org/stable/3520437. 
85 ‘ITPA 1956, commentary on Shodhganga, Chapter 1, Introduction’. 

www.shodhganga.inflibnet.ac.in/bitstream/10603/124050/7/07_chapter%201.pdf 
86 RAHMAN (n4) 
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work.87 Still, this profession was seen sacred due to its ‘connection to all mighty’ and promoted 

religious and temple prostitution. Spouse often gave their daughter as gift for sacred rituals, 

which led to temple prostitution. A family often used to sell their daughter to middlemen which 

used to sell them to temple authorities and were paid handsome amount from treasury of the 

kingdom. The families were forced to do so to sustain livelihood from money got by selling 

the daughter. This fact was very significant to legislators as it was viewed as forced indulgent 

of women to sex work. The situation was aptly handled under section 588 of the Act. 

5.5. Institutionalization of Brothel: Boon or Bane? 

“By the later Vedic age, around 8th century B.C., prostitution was a social institution”.89 The 

institutionalization was criticized by many scholars, but it had its own importance for sex 

workers. In order to protect their rights, institutionalization of brothels was important so that 

no man can misuse her, due to non-payment, molestation, physical and mental trauma. By 

institutionalizing it, the brothel owners (sometimes mother of a prostitute) were engaged in a 

task of protection of sex workers, punishment mechanism to irrational behavior of customers, 

non-payment etc. Also, there existed a system of monogamy, hence intimate relations outside 

wedlock was difficult, leading to brothel system.90 

But as time went on, the system became corrupt due to the ever-growing demand and huge 

profits for brothel owners through embezzlement, leading to ‘economic torture’ to women 

today. This fact contributed in criminalizing the commercialized brothel keeping under section 

391 of the Act. But the Act, to some extent, failed to recognize the economic aspect of the plight. 

Mere ‘social upliftment’ could be understood as a temporary version of the solution, as poverty 

would’ve seen them in the same position quite early. Legislators often got entangled between 

the position of sex workers as victims or perpetuator of sex work.92Men often led their or forced 

their wives to indulge in sex work to feed upon her earnings.93This was also one of the 

                                                             
87 BHATTECHARJI (n22) 
88 ‘IMMORAL TRAFFIC PREVENTION ACT 1956’, s 5(1) and 5(3). www.lawmin.nic.in/ld/P ACT/1956/A1956-

104.pdf 
89 Ibid 
90 ACHARYA (n1) 
91 ITPA 1956 (n23) 
92SUNNY SINHA, ‘Sex Workers and HIV/AIDS in India’ (2017) Encyclopedia of Social Work. 
93 VATSYAYANA, Kamasutra. 
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economic aspect which led to exploitation of women. This was recognized by the legislators 

of the Act under section 794. 

5.6. Categorization of Sex Workers: A Cause of Deterioration? 

It was profoundly observed that hierarchy in sex work was at a great stretch in ancient India. 

They were Ganikas, Rupajivikas and Kumbhadasis. 

Ganikas were the most superior class of sex worker due to her skill and her charm, beauty and 

the skills possessed like dancing, singing, painting, playing instruments and so on. They had 

special privileges which includes, to be a part of Durbars on kingdoms, pension mechanism to 

support them when they become aged and ‘unattractive’. They had a huge demand among rich 

aristocratic society, hence took a high fee for their services. They had their own servants, lands 

offered by kingdoms to them. They had privileges, respect and high social status in the society. 

Rupajivikas, though possessed beauty and charm, lacked extra special skills that a Ganika 

had.95 They often worked as mistress and were lowly paid as compared to a Ganika. Like 

brothel system, they also had to pay taxes as high as a quarter of the income.96 But, they didn’t 

have state paid and regulated security system.97 They often received no cost skill courses. 

While the lowest in hierarchy is Kumbhadasi, which were considered of loose character and 

slave woman. She was, more often than not, paid quite less or not paid. She was not considered 

a beauty and hence didn’t possess a high socio-economic status. 

On the other hand, sex workers had such a status that ‘every city had a chief courtesan who 

was an ornament to the city’.98 The sacred Jatakas mentions that how powerful the chief 

courtesans were were with so much status as they were fed by her, sometimes.99 When they 

left the profession due to certain reasons, they could be employed in different manufacturing 

                                                             
94 ITPA 1956 (n23) 
95 Ibid  

96 CHANAKYA (n5) 

97 ‘Prostitution in Ancient India. http://shodhganga.inflibnet.ac.in 
98 SUDRAKA, ‘Mrcchakatika’ (a Sanskrit drama). 

www.vle.du.ac.in/file.php/691/THE_MRCCHAKATIKA_by_SUUDRAKA/THE_MRCCHAKATIA_by_

SUUDRAKA.pdf 
99 BHATTECHARJI (n12) 
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fields like cotton works and enjoyed equal status as other citizens unlike today. Hence privilege 

was ‘hierarchal’. 

The privilege differed with beauty and skill. There were several instances where not so 

‘beautiful’ ladies were forced to beg, thievery, slaved etc. the socio-economic status drastically 

differed which led to a mixed reaction of prostitution in ancient India. The status also differed 

from temple to temple according to nepotism prevailing. The temple prostitutes are hence 

accordingly ‘economically divided’ in the society. The priest in the temples sexually exploited 

these women100, leading them to lead their whole life as sex workers. 

5.7. Devadasi System: From Dawn Till Dusk 

There was then Devadasi system which was encouraged under Chola dynasty in South India.101 

They were considered wives of god and were not allowed to marry any mortal men living on 

earth. Initially they were considered and possessed a high social status. They basically served 

in temples to offer dance, prayer, sacrifices to god or ‘husband’ they are married to. They 

learned 64 types of arts102, the system was so persuasive that women voluntarily indulged 

sometimes. But as time went by, children were made to serve as sex slaves and religious 

prostitutes for the income generated by them, families being forced by Pimps and other goons 

of temple authority. Colonial powers also disapproved Devadasi system as ‘immoral’. They 

were subjected to forced sex work and the system is still in practice in many parts of the 

country, but merely in the name sex slaves and prostitution. Manu also described sex workers 

as thieves, while many text reveal that they should be murdered for ‘eradication of necessary 

evil’ and public health and morality.  

5.8. Feminist Critique of Ancient India on Prostitution 

The topic of sex work is highly debatable in the sphere of Feminism.103 Some feminist blames 

the men and their lust which led to the commencement and degradation of women in society 

                                                             
100 ‘ITPA 1956, commentary on Shodhganga, Chapter 1, Introduction’. 

www.shodhganga.inflibnet.ac.in/bitstream/10603/124050/7/07_chapter%201.pdf 
101 TAMBE (n2) 
102 Ibid  
103 SRIJANA GUPTA, ‘Prostitution in Ancient India’. 

www.academia.edu/28917918/prostitution_in_ancient_india 
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by way of sex work. Other opinions include that the strict caste system is to be blamed104, 

which ultimately laid the foundation for patriarchy and female subjugation. Many feminist 

scholars believe that legislation should not ban commercialized sex work as it is a source of 

income for the women sex workers. Also, it hinders their right to occupation under section 

19(1)(g)105of Indian Constitution as sometimes, willingness can’t be ignored.106 Many thoughts 

about oppression of wedlock, which many believed should be encountered by empowering 

women in her marital home107, laying a mutual benefit for spouse. It’s clear that there is need 

for better execution of punishment mechanism to the ‘deserved, and victimizing the sufferers 

through job opportunities and govt. aid. Therefore, it can be observed that there were many 

difficulties for sex workers in ancient (especially post Vedic times) too which are reflected 

even today due to patriarchy, caste based strictness but sex workers did observe much 

privileges relating to education, skill, lifestyle and socio-economic status as compared to its 

total disregard today. There was hierarchy in sex work, which was the main cause of the feudal 

system and less of social boycott. Society had high regards for Institutional Sex Work as service 

providers to god and men. Society saw them as ‘custodian of fine arts and were duly respected 

and honored’.108 In a society restrictive of much practices of women, this was considerably 

better than situation today. The society in ancient times were discriminatory also on the basis 

of hierarchy that existed due to beauty, skills and caste to a good extent (Devadasi system 

possessed Dalit women later and were hence discriminated). 

5.9. From Bad to Worse: Sex Worker’s Plight from Mughals to British India 

- The Mughal Ideology 

The condition of women seems to be worse after ancient so called ‘calculated discrimination’. 

The medieval India had the Mughal Empire in the country, bringing Sh’aria law to the country. 

                                                             
104 Ibid 
105 Section 19(1): All citizens shall have the right 

(g):to practise any profession, or to carry on any occupation, trade or business 
106 MENON& NIVEDITA, Victims or Agents? in seeing like a Feminist (2012) Penguin, New Delhi 184 
107 GUPTA (n34) 
108 MOTILAL BANARSIDAS, ‘The Position of Women in Hindu Civilization’. 

www.shodhganga.inflibnet.ac.in/bitstream/10603/226/6/06_chapter2.pdf 
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The Mughal rulers brought ‘wine and women’ together except for Aurangzeb.109Mughals were 

able to establish a much more concrete system of prostitution under their rule. The Mughals 

never really bothered to demarcate between dancers, musicians and prostitutes and employed 

many women as dancers in their kingdoms. They used to maintain large number of personal 

prostitutes for their entertainment purposes and made their Harem as a ‘private brothel’.110 

Akbar although promoted prostitution, but did so only for aristocratic society of his kingdom 

and reduced public or commercialized prostitution outside the cities known as Saitanpura.111 

The large scale commercialized sex work became unhealthy which led to decline in socio-

economic status of sex workers. 

During Mughal era, Devadasis were further deteriorated socio-economically as they started 

constructing their mosques over the majority Hindu population which led to unemployment for 

Devadasis. Eventually as system moved with time, it was started to get considered due to strict 

Mughal laws and reformers and nationalist, destroying them socially as well and hence, got 

exploited by illegal trade for sex work and slavery to some extent too. Hence, prostitutes which 

one flourish and had repute and importance lost all of this and profession was started to be seen 

in demean. The same can be traced today as legislation recognized prostitution ‘immoral’ rather 

than its consequences being so. They also coined the term tawaif which used to amuse them in 

their courts. 

The tawaifs did receive privileges in the kingdoms as a ‘noble’ women112 and were independent 

to make marriage related decisions. They were the custodian of arts, style. 

There was an exception to the promotion this commercialized form of sex work, Aurangzeb. 

He tried to reduce this system as he was hardly interested in music, dance and lavish forms of 

entertainment and was a shrewd ‘army’ person. He was a warrior and wanted to invest this 

money to his cavalry, arms and troops. One can see this to be logical too, as the Mughal Empire 

was on dissent due to Colonial invasion. Secondly, he failed as the system was so much 

embedded in the Indian society that it was almost impossible to remove it, hence ending up in 

                                                             
109 DR. ARCHANA SHUKLA AND DEEPTI MEHROTRA, ‘Background Characteristics of Female Sex   Workers’ 

(2015) 4 International Journal of Yoga and Allied Sciences 34. 
110 RAHMAN (n4) 
111 Ibid  
112 ‘The Last Courtesans of Mughal India’. www.ethnicnow.com/entertainment/arts-culture/last-courtesans-

mughal-india 
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futility. Furthermore, due to legislations made by Colonial masters, accusing Indian sex 

workers of being carriers of contagious diseases and segregating them in the society and also 

as they begin their ‘civilizing’ mission113 to persuade natives and establish an authoritative 

government. 

5.10. Requirements & ‘Venereal’ Plague: A British Agenda 

The Britishers being away from their homeland, required native sex workers to provide 

‘necessary’ services to them. This they sought through Cantonment Act 1864, where they used 

to send a handful of native sex worker, sometimes children to amuse British officers. If found 

unfit due to venereal disease, they were left in ‘Lock Hospitals’ (forcibly, sometimes) to make 

them rejoin when fit. The hospitals were sometimes caged in order to detain sex workers, hence 

making hospitals a ‘detention center’. It was later claimed (maybe true) that main carriers of 

contagious diseases were British soldiers and officials themselves, suffering of which were 

borne by Indian sex workers. The claims on venereal diseases to native sex workers were even 

more contested after Colonel Emerson in a report of Bangalore saw that Indian soldiers have a 

low rate of venereal disease and made him think of the abovementioned claim.114“Combining 

the United Kingdom's established emphasis on visibility with an 'orientalist sociology' the 

Indian Cantonment Act divided prostitutes into those who were and were not frequented by 

Europeans, with only the former coming under regulation”.115This led to a discriminative 

approach towards sex workers on the basis of their ‘serving capabilities’, hence in a way, must 

have led to caste bias among them. This led to various contagious diseases acts.116 

5.11. The British ‘Stratagem’  

This exploitation was achieved by Britishers through a number of reasons. First and foremost 

is poverty (arguably the most important of the reasons). A woman with less or no skill and 

education is unable to sustain herself in this cut-throat world, so she opted for a profession 

suited to her inabilities, also these women were recognized by brothel goons and used them for 
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exploitative purposes. In furtherance, reformers further assured their miseries, by providing 

‘marriage and labor’ as alternatives, leading to inter-community dependence and social 

segregation.117 They tried to expanded prostitution through their own ‘civilized’ and ‘moral’ 

conceptions by introducing Contagious Diseases Act 1868, which made commercialized 

brothels and prostitution legal118 which led to the serious expansion of prostitution after 

disregarding it in the first place. They made this act in order to protect brothel visitors from 

venereal diseases, but never cared for the health of sex worker.119. Acknowledgment of illiberal 

intends to accomplish liberal finishes created interventionist measures, for example, the strict 

watch and observation of groups with low female to male sex proportions in north-west India 

in the late nineteenth century.120 They were often raped, tortured and trapped in the vicious 

bondage of livelihood and society as society refuse to accept a ‘prostitute’. They were many a 

times trafficked to other colonies for the purpose to fulfill their soldiers, officials’ requirements. 

British often persuaded family and women herself by giving false hopes of employment and 

marriage of poverty stricken areas121, playing on their minds to provide for the lust of the 

British soldiers to fulfill the agenda. The British tried to destroy Tawaif by announcing them 

as scandalous and obscene, ruining them by classifying them as prostitutes.122The Britishers, 

irrespective of many skills the Tawaifs, sidelined them as mere ‘sex service providers’. To 

oppress the dancing and Tawaif tradition, Britishers launched Anti-nautch movement which 

banned their practices. This forced them to become sex workers due to unemployment, which 

made them fall into their trap and they persuaded them to come under the regime of ‘organized 

prostitution’.123 

Also, in order to make Indian public passive and themselves ‘guiltless’, they affirm their good 

grip on authority in India to prevent themselves to be bombarded with violent confrontations, 
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they feared to enter or alter to any of the ancient traditions that existed while simultaneously 

giving effect to the policies that would push sex workers to oppression. 

But they made a mistake by getting involved in Devadasi system by claiming it ‘immoral’, 

‘obscene’, ‘evil to public morality’ and a ‘primitive custom, we should get away with’ etc. This 

resulted in religious warfare against British Raj. Britishers through different legislations tried 

to establish their own control, supervision and regulation on sex work and destroy Devadasi 

system. They finally became successful when the system was criminalized under IPC, and Dalit 

empowerment through missionaries.124 They regulated identity cards for registered prostitutes, 

and also for brothels in order to circulate and cater to the demands as far as possible. Those 

who were not registered, were expelled and were often subjected to reports, threats to arrest.125 

Being poverty stricken, trafficking and exploiting Indian sex workers was both quite easy and 

feasible that brought in great revenue for the Empire which helped them to maintain a lavish 

and extravagant lifestyle. Also, Legg’s article quotes: “While Indian women were regularly 

suspected in official reports of promiscuity or immorality, prostitutes were set apart as being 

both socially lascivious and politically dangerous in terms of their effect on British military 

power.”126Which brings out the social impact on sex workers under the British Raj. 

5.12. An Excuse for the Making 

The British did give a number of arguments to support their decisions (they always do), one 

such being that by regulating brothel and commercial prostitution under their supervision, they 

sought to eradicate the heinous crime of homosexuality.127 Secondly, they sought to recognize 

that prostitution is two-fold benefit. Fulfilling lust and economic desires of Indian sex workers 

(regarding them sex thirsty by equating to early marriage tradition) by simultaneously engaging 

them with British officials to overcome their homesickness while they are away from their 

friends and families.128 They also regarded unregistered prostitutes as extremely threatening 

containing all types of venereal and contagious diseases and disregarded them as sewage 
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cleaners, ditch diggers and what not.129 In these ways they employed their authority over sex 

work as profession by demeaning the socio-economic status of the sex workers itself, through 

their hypocrisy.  

5.13. Introduction to the act and discussion of Various Discrepancies present 

- 

a. Critical Analysis Begins 

Trafficking of people in our country is and has been a very complicated process. It often starts 

with the family members themselves handing over their kids especially daughters to dealers 

who then traffic them to other parts of the world for innumerable reasons like bonded labor and 

prostitution. These children are then thrown into the dark world of CSW or Commercial Sex 

Workers, which we commonly address as Prostitutes. This term “Prostitute” certainly arouses 

different feelings in each person’s minds whether they are of sympathy or hostility in nature. 

Even today no society has been able to abolish that completely. The Suppression of Immoral 

Traffic Act (SITA) was enacted for this purpose in 1956 which we now know as ITPA. The act 

was enacted to prevent the trafficking in any manner as it was also internationally declared as 

a gross violation of human rights but it now has limited itself to eliminating prostitution rather 

than trafficking of people. But the disparity is that Prostitution itself is not an offence save for 

the manner given in Section 7 and Section 8 of the act. 

It is worth mentioning here that our Constitution in article 23(1) specifically prohibits traffic 

in humans, begar and other forms of forced labor and there is no mention of specific mention 

of prohibition on prostitution as the traffic in humans is prohibited. 

This act was enacted to meet with the requirements to ratify the International Convention for 

the Suppression of the Traffic of Persons and of the Exploitation of the Prostitution of others 

(signed at New York on 9th May, 1950) (hereinafter referred to as “the Convention”). 

The Objective of the act is to punish the traffickers and to provide measures to rehabilitate the 

rescued CSW. The act does not punish the act of prostitution as given in Section 3 of the act 

                                                             
129 SUDHANSHU BHANDARI, ‘Prostitution in Colonial India’ (2010) 48 Mainstream 26. 

www.mainstreamweekly.net/article2142.html 



www.cybertalkindia.com/publicationslibrary | ©2019 | CYBERLEKH PUBLICATIONS | ISBN : 978-10-9325-824-0 

A V O C A T ’ S  &  I N F O R M A T I O N  T E C H N O L O G Y  I N  C Y B E R S P A C E              41 
 

that it will punish the clients/brothel owner/pimp etc. The act also emphasizes on punishing the 

act of living on the earnings of prostitution provided under Section 4. 

The word “Prostitute” is also not defined clearly under the act as in Section 2 clause (f) “means 

the sexual exploitation or abuse of persons for commercial purposes, and the expression 

“prostitute” shall be construed accordingly.” Therefore there needs to be a commercial purpose 

which means acceptance of money by prostitute, but it ignores the cases where they are termed 

as prostitutes even when they were forced to be one and the money from clients went to brothel 

keepers.  

One of the main discrepancies in the act is the insertion of the word “Immoral” into it.130 This 

inserts an element of morality in the act. Due to which the perception of the act of prostitution 

because of which maximum trafficking occurs is considered to be Immoral and illegal whereas 

the drafters of the act should have kept the discussion purely legal. Another misconception in 

our minds due to the same fact is that all the sex workers are a result of trafficking and they all 

need to be rescued. In this assumption we ignore the fact that some people are divulging into 

this activity voluntarily, the reasons vary from poverty to the thrill of the act. This 

misconception ignores the idea that someone can do this act voluntarily. While the adult sex 

workers are rescued and rehabilitated they are forcefully sent to their homes. They should think 

about the fact that an adult sex worker has a choice not to go to such a place which would bring 

further shame to her or disgrace to her family. This choice is ignored by the people in power 

and having the authority to deal and change such things. Another requirement is to be released 

out of the rehabilitation homes the sex workers need to produce their families, which denies 

them any agency in their lives.  

Vaishna Roy in her newspaper article has written that the act was drafted in a manner of secrecy 

rather than considering the global importance of this act and making it a wide consultative 

process. She wrote that even the major stakeholders of Ministry were kept out of the discussion 

for which she found no reason.  

In the article it was discussed that the act opens the doors of moral which leads not only to the 

harassment of sex workers but of other peoples to by over vigilante citizens as the act provides 

among others, any social worker or public-spirited citizen to rescue and produce a “victim” 

before the District Anti-Trafficking Committees it proposes to setup. The customary and 
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oversimplified approach has characterized 'prostitution as abuse' though most reformers today 

take a gander at the 'misuse of prostitution' as the essential evil that must be tended to. It is 

essential, accordingly, to treat trafficking in children, adults, and constrained sex act as 

particular classes, however the Draft Bill stirs up everything in its portmanteau approach. 

Further, the Draft Bill undermines fundamentally established rights of the people it looks to 

protect. For example, Article 22 gives a detained individual the privilege to counsel a legal 

advisor and be delivered before a justice within 24 hours, yet the Draft Bill enables people to 

be specifically presented before the member-secretaries of its District Anti-Trafficking 

Committees. The Committees can freely prescribe that a victim be repatriated to her home State 

(or another State) for more security. This negates Article 19, which stipends nationals the 

privilege to move uninhibitedly over, and dwell anyplace in the nation.  

“The colossal power and little responsibility that is vested in the proposed District Committees 

are upsetting. They raid and rescue, rescued persons are produced before them, and they are 

also responsible for post-rescue care.”131 In fact it appears that they are the Judges and 

policemen in all sorts for this field.  

Amid their working life, sex workers in India are subject to frequent harassment and detainment 

by the police, despite the fact that, as indicated by the Immoral Trafficking Prevention Act of 

1956, sex work is in itself not illicit in the event that it is practiced secretly and freely. Sex 

workers likewise confront discrimination and abuse in regions of special concern to them, for 

example, medical health care services, profit for their administrations, and acquiring monetary 

credit. This circumstance has just been exacerbated by the HIV/AIDS pandemic. For the all 

inclusive community, medical services experts prescribe HIV tests at whatever point repetitive 

fever, manifestations of tuberculosis, looseness of the bowels, or a STD is available. For sex 

workers, however, HIV tests are prescribed even for a scene of ailment, influencing them to 

feel defamed, further marginalized, and victimized on the premise of their health status. 

“In a hospital frequented by sex workers in Mumbai, nurses take a blood test from each lady 

looking for treatment without disclosing to her the reason and nature of the test, which can be 
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viewed as an infringement of her rights to information, to privacy, and to security of the 

individual.”132 

b. The first question in front of us is that whether the act of Prostitution “Immoral” or 

not. 

“The conservative approach to prostitution rests on the premise that the society is divided into 

two sets of women the good and the bad, the good women are within the homes-the submissive 

docile wives and daughters who can be battered, burnt or raped within the home but who need 

to be protected from the big bad world outside and the bad women are out on the street who 

are to be treated with contempt and taught a lesson or two.”133 

“Flavia Agnes rightly addressed the approach to prostitution in her article. She wrote that the 

act of prostitution was proclaimed as a necessary evil as it provided an outlet to the 

uncontrollable male sexuality, she discussed that while the act was being tolerated it was at the 

same place necessary to protect the society from these “evil” women. 

She even described an unfortunate incident of Madhushree Dutta which happened on February 

21, 1991 who was an activist of the women’s movement and was assaulted by three men 

claiming to be police officers who even threatened to lock her up under the same act for six 

months. This showed that they confidently derived this power to arrest anyone for soliciting 

under the act and then torture them further.”134  

So does the act really state that the Prostitution is immoral or the power given by it is “Immoral” 

to a level that it becomes arbitrary. Even after several amendments the basic perception 

regarding which the act was built around could not be effectively conveyed. Hence the 

distortion it brought should have been removed as soon as possible.  

Even our legislative assembly members have a thought of disgrace regarding the sex workers. 

“Another feature of this Bill is that the nomenclature of the Bill which was very ridiculous has 
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been changed. The Suppression of Immoral Traffic Act which was popularly known as SITA 

has been changed. I remember in courts of law so many hundreds of SITAs used to stand and 

we used to refer (to) them as Sita No 1, Sita No 2 and Sita No 3. It is very rightful that those 

names have been changed [Shantaram Naik, ibid:157-58]. In spite of the sympathy for such 

women Naik expressed later in his speech, he displays a heartfelt relief that prostitutes are no 

longer called by the hallowed and respected name of Sita, the icon of Indian womanhood.”135   

This shows that they amended the name so as to remove the abbreviation “Sita” which they 

considered holy and didn’t want it to get attached to the “Prostitutes” certain cases. “In the 

Supreme Court of India, Criminal Original Jurisdiction Writ Petition (Criminal) No 421 of 

1989:2 a moral tenor is apparent, as brothels are referred to as "abodes of ill fame". Speaking 

of the Immoral Traffic (Prevention) Act, 1986, he states that this act aims to 'rescue the fallen 

women and girls and to stamp out the evils of prostitution and also to provide an opportunity 

to these fallen victims so that they could become decent members of society. "(ibid: 7) the 

focus is on the "violation of all canons of morality, decency and dignity of humankind", and 

prostitution is seen as "perpetuating and contributing to all kinds of unthinkable vulgarity" 

nowhere in the judgment is there any reference made to the physical and mental violence 

experienced by the minor girl.”136 

However some laudable judgments have also been passed in which the Judges have acted in a 

sensitized manner. “Justice Anantanarayan in one of his leading judgments (AIR 1962 Madras 

31 V49 C6) said that, "I must reiterate that the modesty of a prostitute is entitled to equal 

protection with that of any other woman". He felt that the manner of conducting the raid should 

be changed and revolutionized to prevent the abuse of power by the police. 

He had acquitted the sex worker in that case proclaiming that the objective of the act was to 

punish the traffickers, pimps and brothel keepers. He held that the act of prostitution was not 

actionable per se. It can’t be held as a criminal offence and we cannot punish a woman just 

because she prostitutes herself”.137 
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However in certain raids conducted the women were not even allowed taking their children; 

they were not allowed to pack etc. This displays that although the judges and the drafters of the 

legislation think that the act is not Immoral and should not perceived so but due to the word 

Immoral attached to its name it is viewed as such.  

c. Next question which lies in front of us is whether the act infringes the right to work or 

any other rights of the voluntary sex workers. 

As discussed in above the act does interfere with the right to work in any field which is a 

fundamental right of all the citizens and is subject to reasonable restriction hence should be 

followed. Considering the fact that the act does not criminalizes the act of prostitution itself. 

To discuss this we have to take a look at the report of a Supreme Court panel set up in 2011 

which recommended that there should be no action by police against those who were engaged 

in this activity of Prostitution voluntarily. “Whenever there is a raid on a brothel, since 

voluntary sex work is not illegal and only running the brothel is unlawful, the sex workers 

should not be arrested or penalized or harassed or victimized,” the panel says. It even 

recommended the deletion of the offence of soliciting as declared in Section 8 of ITPA. 

The mandate of the law today is to treat sex workers as victims not offenders and even on that 

basis not to treat so the voluntary sex workers. There is a distinction between who needs help, 

who needs strict action and whose right to privacy and freedom to engage in a line of work to 

be adhered to. Due to these measures their other legal rights are also infringed. 

For instance Section 3 of the ITPA criminalizes brothel keeping, which deprives the voluntary 

sex workers their right to reside freely in this country as some landlords on fear of being 

arrested do not allow them to stay at their house. Due to this they forcibly have to stay at 

brothels and are further exploited. 

Further the forcible rehabilitation also infringes their rights as they are taken to government 

run shelter homes against their will. Even after that when they are forced to go back to their 

homes or are relocated they don’t have a choice.  

The further amendments have not discussed this issue except of the report of SC panel in 2011. 

This issue being the prime one, needs to be addressed as the violation of fundamental right by 

a legislation turns the whole legislation as unconstitutional and this needs to be specifically 
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mentioned to protect their right to livelihood, right to privacy and right to practice any 

profession. 

There should be some effective measures prescribed in the act to ensure that raids if are 

conducted are done so in a manner that it does not result in the violation of these women’s 

rights. 

The fact that the draft bill allows any public-spirited citizen to ‘rescue’ and ‘reproduce’ the sex 

workers before the DATC, just adds to the problem above. 

d. The third question which lies in front of us is whether the rehabilitation provisions are 

actually ensuring rescued people’s safety and rehabilitate them. 

Even though the act does not prescribes Prostitution as illegal still law enforcement authorities 

continue to harass sex workers. Protective homes operated by state governments suffer from 

serious lacunae as well. Sex workers have described these rehabilitation homes as second 

brothels. There is enough evidence and reports available that the inmates of these homes live 

in a pathetic condition, sometimes worse than the brothels they were rescued from. 

There is no availability of regular medical check-ups and severe attention seeking cases like 

child birth are normally managed by inmates themselves. The women staying here are literally 

prisoners of some sort. These workers are tested for the presence of HIV without their 

permission which violates their right to information and basic human rights. The fact that after 

tests their reports were disclosed to people except them which infringed their right to privacy. 

In simple words apart from housing there is no other facility made available to the rescued sex 

workers. 

“In the cases where the girls were sent back to their natal homes it was observed that their 

homes in most cases lacked the basic civil necessities and their families did not provide for 

them and supported them in a way one does. These were the reasons they indulged in such 

activities or were sold off by their families and on most occasions they still remained. 

Such cases are worsened when they have a sex worker suffering from STDs; the social stigma 

is discriminatory against them. Even their families are against accepting them. Situation 

becomes different at rehabilitation homes also as they get treated like animals there. 
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It was also observed in certain cases where the girl was sent back to her natal house but the 

social status of her family worsened due to the officials visiting her house to deliver her. 

The cases of re-trafficking of sex workers are also not uncommon.”138 The reason behind that 

the fact that she indulged in such activities comes out and the environment at her residence and 

surrounding becomes unsafe for her so she forcefully has to return to the brothel. 

When questioned the reason for such an act the response in all cases is the unavailability of any 

other kind of job suitable to them. 

 The amendments also overlook these issues haunting this act far too long. What is fondly 

paraded as an act of ‘rescue and rehabilitation’ should actually be incarceration and trauma. 

5.14. Uncertainties in the laws leading to the intervention of the judiciary in 

matters relating to sex work - Judicial Interpretation Begins 

The Immoral traffic (prevention) act 1956 earlier known as the Suppression of immoral traffic 

in women and girls act 1956139 has proved to be most ineffective and unsuccessful in dealing 

with the issues of sex work and the rights and dignity of sex workers. This law has many 

inherent contradictions, ambiguities and uncertainties. The act demonstrates confusion and 

ambiguity on the part of legislature as on the one hand the act prohibits certain activities like 

soliciting and at the same time allowing prostitution in certain circumstances. The act inherits 

socially dominant perspective of patriarchy as it is said by Jean D’Cunh that underlying 

assumption of the act reek of patriarchal attitude.140 The hypocrisy of male dominant society 

in stigmatizing the sex workers is evident through this act where there are penal provisions for 

the female sex workers but not so for male clients. Another description of the contradiction in 

the act is that only street prostitution is punished while at the same time sex work behind closed 

doors subject to some conditions is allowed. This is a testimony of the patriarchal system. The 

system treats prostitution as a necessary evil and therefore it can be allowed to be carried on so 

long as nobody can see it. The woman is pushed to the sphere of invisibility and by doing so 
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the male dominant society gets content that the morality and decency is being preserved.141 The 

act very clearly perpetuates this perspective only. In the name of solving the issues of 

trafficking and prostitution it carries forward the male dominant thinking. 

Now the question is where the judiciary finds itself or where the judiciary stands in the debate 

revolving the issues of prostitution and sex workers or more clearly and accurately speaking 

what views the Indian judiciary holds on the issue of patriarchy and laws perpetuating 

patriarchal norms of morality and decency? 

In order to answer this it is important to trace the series of litigation and activism on the issue 

of sex work, particularly the litigation related the immoral traffic prevention act 1956 and the 

response of the judges on this matter. 

Prima facie the impugned law here has many lacunas and discriminatory provisions biased 

against women and each deserves to be struck down. But the most significant lacunas of the 

act are the sections 3, 4, 7, 8 and 20. Section 3 makes managing brothels illegal, it even 

describes the place where two or more prostitutes jointly carry their work as brothel and 

provides punishment for the same.142 Section 4 of the act provides punishment for persons 

living on the earnings of the prostitutes.143 This provision ignores the fact that children of the 

sex workers and elderly parents might also live on the earnings of the sex workers.  Section 7 

(1) of the act provides punishment of imprisonment for up to three months for any woman or 

girl engaged in prostitution within a distance of two hundred yards of any public place.144 

Section 8 (b) of the act provides for imprisonment of up to one year for women found engaged 

in soliciting or seducing but there is provision of imprisonment of only up to three months for 

pimps engaged in soliciting.145 

 

                                                             
141 Anitha Shenoy; Elizabeth Thomas, Prostitution, Sex Work and Law Reform, 6 Student  Advoc. (1994). 
142The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,         

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act , section 3. 
143 Id. Section  4 
144 Id.  section 7 (1) 
145 Id. Section 8 (b) 
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5.15 The initial judicial response and attitude of judges on the issue of sex 

work and tracing the initial litigations on sex work 

While the above provisions are equally draconian and discriminatory, the particular provision 

of the immoral traffic prevention act 1956 which prompted litigation and judicial response was 

section 20 of the act. Section 20 of the act provides arbitrary and unjust powers to a magistrate 

to remove any woman or girl believed to be a prostitute from her home or any other place in 

the jurisdiction of the magistrate.146 The woman could be removed to an unspecified 

destination, and the magistrate could prohibit her from reentering his jurisdiction.147 The first 

major case which emerged out of this controversial provision of the immoral traffic prevention 

act 1956 was Kaushailiya v. State148. In this case section 20 of the hitherto SITA149 which is as 

it is provided in immoral traffic prevention act 1956150 was challenged as being constitutionally 

void because it violated articles 14, 19 (1) (d) and 19 (1) (e). These articles of the constitution 

provide equality before law, freedom to move freely throughout the territory of India and 

freedom to settle and reside in any part of the country.151  

Justice W. Broome of Allahabad High Court struck down section 20 of SITA on the grounds 

that it infringed fundamental rights granted by the constitution. Justice Broome said that “the 

encroachments made by section 20 on the fundamental rights of residence and free movement 

of the individual far outweighs the benefit likely to accrue to the public at large and cannot be 

deemed to be reasonable.”152 Justice Broome also said that such sweeping powers should not 

be given to the magistrates because the restriction could be imposed on the magistrate’s own 

“sweet discretion” that could end up allowing one prostitute to remain and another to be 

removed purely for his subjective satisfaction and this infringes article 14 of the constitution.153 

                                                             
146 Id. Section 20 
147 Id. 
148 Kaushailiya v. State, AIR 1963 All.  
149 The Suppression of Immoral Traffic in Women and Girls Act, 1956, No.104, Acts of Parliament, 1956 
150 The Suppression of Immoral Traffic in Women and Girls (Amendment) Act, 1986, No. 44, Acts of Parliament,         

1986 (now referred to as the short form title The immoral Traffic (Prevention) Act 
151Indian constitution 1950. 
152 Supra note 86 
153 Id. 
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After reading these lines of the judgment of justice Broome one would form a positive opinion 

and assume that the initial response of the higher judiciary on this issue was very liberal and 

sympathetic to the plight of sex workers and that the higher judiciary was going to interpret the 

law in a broader manner supporting sex workers. But there is also a different side of the 

judgment exemplified in the obiter of justice Broome. While initially the readers might think 

that Justice Broome had adopted the broader interpretation but on a closer reading it becomes 

clear that the judge had no interest in the real question of sex work and the plight of sex workers 

and as a matter of fact he was unsympathetic towards sex workers. This antipathy and ignorance 

on part of Justice Broome is evident when he said that if a profession or trade that is an 

“inherently immoral activity like prostitution,” then “it is open to the state to impose total ban; 

and no one can claim any fundamental right to carry on such an activity.”154 These lines clearly 

show the attitude of the higher judiciary at the initial stage of the litigation on this law. On what 

basis did Justice Broome say these harsh words? What exactly did he mean by “inherently 

immoral activity like prostitution? Who is he to decide the morality of work which a sex worker 

does to sustain herself and her family? These are questions we need to ask. 

The stand of the judiciary was made further clear when the Supreme Court brought back section 

20 of the act in State of Uttar Pradesh v. Kaushaila.155 The Supreme Court held that the 

restrictions imposed by section 20 of the act were reasonable restrictions imposed in the public 

interest.156 The decision of the highest court of India appears surprising to those who believe 

that that the Supreme Court is a harbinger of change. The Supreme Court is known for its 

broader and liberal interpretation of laws and standing in favour of the weaker sections of the 

society but this judgment is a shock. What is even more shocking is the unanimous judgment 

of the Supreme Court with Justice Subba Rao writing the judgment. Justice Subba Rao is 

otherwise known as a very progressive and liberal judge. Justice Subba Rao had given the 

dissenting judgment in the famous case of Kharak Singh v. State of Uttar Pradesh and others157 

and upheld the right to privacy as a fundamental right embedded in article 21 of the constitution 

of India. But here the conservative side of Justice Subba Rao is shown. In the State of Uttar 

Pradesh v. Kaushaila case Justice Rao held that section 20 does not violate article 14 because 

this article does not prohibit reasonable classification for the purpose of legislation and said 

                                                             
154 Id. 
155 State of Uttar Pradesh vs. Kaushaila, (1964) 4 SCR 1002 
156 Id. 
157 Kharak Singh v. State of UP and Ors., AIR 1963 SC 1295 
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that such classification is founded on “intelligible differentia” that must have “a rational 

relation to the object sought to be achieved by the said laws.”158 Justice Rao defined intelligible 

differentia in this case as “the difference between a woman who is a prostitute and one who is 

not certainly justify there being placed in different classes.159 Can this generalization done by 

Justice Rao, separating sex workers as a class not fit to be placed at the same level with women 

who are not sex workers be justified?  Justice Rao further used the words like “if the evil is 

rampant, it may also be necessary to provide for deporting the worst of them from the area of 

their operation.”160Who are them here? Do the “them” not deserve to sustain themselves by 

doing their “operation”? Does the right to livelihood provided as a fundamental right apply 

only selectively? These questions perhaps point to the deeper questions of “crisis of 

legitimization of law and legal system in India”.In this way Justice Rao supported restrictions 

on movement of sex workers and even their deportation. This kind of judgment shows the 

utmost disrespect, insensitivity and indifference towards sex workers. Also this judgment 

clearly discriminates against the sex workers. This judgment is against the very essence or the 

spirit with which the act was made. The act was made to give effect to the Convention for the 

suppression of traffic in persons and the exploitation of the prostitution of others.161 The 

intention of the convention was not to punish the sex workers who are at the receiving end and 

are the real victims rather it was meant to punish the traffickers. But here both the immoral 

traffic prevention act 1956 and the judgments of the higher judiciary appear to do just the 

reverse, punishing the sex workers and ignoring the real culprits. In another case Begum v. 

State162 the initial standing of the judiciary on the issues relating sex workers is made clear. In 

this case again the Supreme Court upheld the draconian provision of the immoral traffic 

prevention act 1956. These cases show the inconsistencies and unfair measures inherited in the 

immoral traffic prevention act 1956 leading to judicial intervention and the conservative stand 

taken by the judiciary. 

 

                                                             
158 Supra note 93 
159 Id. 
160 Id. 
161 Convention for the Suppression of the Traffic in Person and the Exploitation of Prostitution of others, 1949 
162Begum v. State, AIR 1963 Bom. 17 
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5.16. Enforcement of the immoral traffic prevention act 1956 and it’s 

handling by the judiciary 

There are many aspects of the enforcement of this law. One aspect is the branding or tagging 

as“prostitutes” by the police and the society of women who do not fit into their conceptions of 

morality and decency. Women are judged according to their behavior, dress and other 

variables. And once defined as prostitute the woman’s body is seen as accessible to all.163 

Another aspect is the abuse of sex workers after arrest. And there is no as such judicial 

machinery for protecting the sex workers from social branding and stigmatizing after release 

from arrest. 

Even though the act does not explicitly declare sex work to be illegal, the law enforcement 

authorities continuously use it to harass sex workers.164 Most cases penalize the sex workers 

who are the victims. Few cases are made out against brothel keepers and procurers and very 

few are convicted.165 There are reports of the police regularly collecting bribes from the brothel 

sex workers.166 There are provisions for rehabilitation and protective homes in the act. But the 

situations of these protective homes are pathetic and unfortunate. Sometimes these protective 

homes themselves become dens of prostitution and second brothels.167 

Now the question is how the judiciary deals with the enforcement of the act, since in the modal 

of federalism adopted by India the job of enforcement heavily lays on the shoulders of 

judiciary. Although the initial judicial response is briefly mentioned in the previous section, it 

is of vital importance to understand the technical enforcement of the law by the judiciary. To 

understand this it is important to look at the case law Upendra Baxi and Lotika Sarkar vs. State 

of Uttar Pradesh168 also known as the Agra house case. This case dealt with the deplorable 

condition of a protective home working under the provisions of the act.  The case began when 

Upendra Baxi and Lotika Sarkar wrote a letter to Justice P.N. Bhagwati of the Supreme Court 

revealing shocking picture of the Agra protective home. The letter was converted into a PIL 

                                                             
163 Geetanjali Gangoli, Prostitution, Legalisation and Decriminalization : Recent debates, EPW, Vol. 33 (1998) 
164 J. D’Cunha, the legalization of prostitution: a sociological enquiries into the laws relating to prostitution in 

India and West  
165 M. Dhaliwal, rescued sex workers: from here to nowhere (Mumbai Lawyers collective, 1997)  
166 Id. 
167 K. Mukherjee, Flesh trade: a report (Ghaziabad, India, Gram Niyojan Kendar 1989) 
168 Upendra Baxi and Lotika Sarkar vs. State of Uttar Pradesh, (1983) 2 SCC 308 
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and response was sought from the authorities. The Home, purported to be corrective and 

protective of women rescued or escaped had been a “Hell House” for the inmates, the letter 

alleged. The Supreme Court monitored the case for sixteen years from 1981 to 1997 and found 

serious abuses and omissions in the functioning of the protective home, but never implemented 

any concrete decision to punish the responsible persons.169 Thus another aspect of the 

enforcement of the act is the hitherto inability of the judiciary to effectively take actions at 

appropriate times as is evident from the Baxi case where in spite of initially taking good step 

of entertaining the letter as a PIL Justice Bhagwati and the Supreme Court did not take any 

action to punish the responsible persons. 

Another aspect of the criticism of the judiciary in the enforcement of the law is the non-

admission of the statements of sex workers themselves. Only “Chaste” women are treated as 

reliable witness. The testimony of any woman can be dismissed if she is “proven” unchaste 

that is if she is a prostitute.  

Thus there are many aspects of the enforcement of the immoral traffic prevention act 1956. On 

the one hand there are excesses by the police and reports of bribery and on the other hand on 

the other hand in the eyes of judiciary prostitutes are not considered to be reliable witnesses. 

Also there is complete absence of any effective and concrete measure taken by the judiciary 

for the rehabilitation of sex workers and for punishing the real culprits. 

The inadmissibility of the statements of the sex workers by the judiciary points towards the 

mindset of the society and the effect it has on the judiciary. The good woman and bad woman 

dichotomy reflects the male dominant notions of morality and decency and it can be said that 

this good woman and bad woman dichotomy is firmly entrenched in the minds of Indian judges. 

5.17. Indian judiciary and Patriarchy 

The reasons given by the respected justices of the Supreme Court and various High Courts in 

denying sex workers their due respect as equal citizens and basic human right to live with 

dignity are very irrational and self-contradictory in nature. These reasoning and judgements 

show the personal mental attitude of judges towards sex workers and their understanding of 

morality and decency. The judges instead of relying upon the constitutional morality have 

relied on the popular notions of public morality which is the conception of morality of the 

                                                             
169 Id. 
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majority of conservative people. This morality is in fact the morality conceptions established 

by the male dominant society. This kind of morality and decency has as its central feature the 

discrimination and condemnation of those who do not fit into the particular definitions of 

morality and decency defined by the majority population and sex workers are the very first who 

face the ire of the moralists. But there is an inherent contradiction in this established male 

dominant attitude. On the one hand it condemns sex workers as immoral but on the other hand 

it perpetuates the system for the satisfaction of the male needs. The male dominant attitude has 

made the sex workers a subaltern community which has to be invisible and yet meet the 

demands of the male society. And this subaltern community has become the target group of all 

the laws aimed at addressing the issues of sex work and trafficking. It has been made clear in 

the earlier passages that how at all levels of the administration of the immoral traffic prevention 

act 1956 only the sex workers, who in fact are the real victims, face the punishment of the law 

and the real culprits are basically ignored by the law enforcement authorities. Many a times 

there is a nexus between the perpetrators of trafficking and forced sex work and enforcement 

agencies. The patriarchal attitude is well entrenched all over the notions of morality and 

decency and the judges are also not left untouched from this attitude. 

As was shown in the dicta of Justice Broome in Kaushailiya v. State and Justice Subba Rao in 

State of UP. v. Kaushaila there is inherent patriarchal biases against the sex workers. In some 

other cases also the bias of the Higher Judiciary against sex workers gets exhibited. Even when 

giving judgements in favour of the sex workers the judges go on to comment negatively upon 

prostitution and sex workers which shows the patriarchal biases entrenched in judge’s mindset. 

In Vishal Jeet vs. Union of India170 a PIL was filed demanding CBI inquiry against those police 

officers under whose jurisdiction red light areas were flourishing because of their collaboration 

and to take necessary action against such erring police personnel. But instead of addressing the 

demand of the petitioner the Supreme Court went on to discuss the moral harm of the 

prostitution to the society.171 The court went on to say that “prostitution always remains as a 

running sore in the body of civilization and destroys all moral values.”172 In this judgement the 

antique and initial response of the higher judiciary which was completely biased against sex 

workers, as is described in previous sections, was maintained by the judiciary and also what 
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was noticeable was subjective interpretation of the law by the judiciary and no objectivity in 

judgement. The Supreme Court missed another opportunity to make appropriate changes. The 

subjective interpretation is depicted in the lines when the court says that “… flesh trade being 

carried out in utter violation of all cannons of morality, decency and dignity of humankind.” 

The court did not refer to the national and international legal provisions instead it referred to 

morality, decency and dignity of human kind. The patriarchal attitude, hypocrisy and bias 

against sex workers and sex work is evident in this judgement. Also here immorality, indecency 

and indignity are attached to the profession of sex work by the Highest Court. In the end of the 

case the Supreme Court sidestepped by ordering every state government to form committee to 

give suggestions for eradicating the problem of prostitution.173 This shows the lack of will on 

the part of Supreme Court to take bold decisions. 

In Gaurav Jain vs. Union of India and others174 justice Ramaswamy of the Supreme Court tried 

to give a progressive judgement in favour of the sex workers but his order was overruled 

because of not being constitutionally tenable. The order stated that the prostitutes were to be 

rehabilitated through self-employment schemes and ordered provision of juvenile homes for 

children.175 Justice Ramaswamy also talked about the nexus of police with traffickers. The 

criticism of Ramaswamy’s judgement is that throughout the judgement he used the term “fallen 

women” for sex workers. This again shows the inbuilt patriarchal norms in the mindset of 

judges. Referring sex workers as fallen women is very derogatory as if the sex workers are not 

complete women. 

Thus, in this way the inherent notions of patriarchy in the minds of judges can be revealed by 

close scrutiny of the judgements and obiters. 

5.18. Concluding Thoughts in the Light of Historical Analysis 

We can conclude that in ancient times, there too, existed a well organize and regularize system 

of sex work with having a strict hierarchy of sex workers. The hierarchy was on the basis of 

skill, beauty, education etc. which provided them with high social order and status, special 

privileges and good economic status too as the profession was realized as sacred, and a service 

to mankind. Ancient India still provided for an effective punishment mechanism as by 
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Chanakya. It can be seen that how Devadasi system which used to be so sacred, opened the 

floodgates for exploitation of children sex workers and exploitation by brothel goons using 

various coercive methods. The post-vedic ancient India saw a much more discriminatory 

regime like social boycott of widow, profound patriarchy under which women were socially 

and economically forced to opt for the profession. Issues like begging, being raped, molested 

etc., but had no choice as she was caught in a vicious cycle in which she need to fed herself 

and her husband. But legislation recognized this immense economic pressure and under the 

Act, section 7, provided for punishment of family member who fed on her income. Mughal 

sought to indulge many women in service in Harem and courts and made the profession 

unhealthy due to excessive commercialization and to some extent criminalization of sex work 

for general public. Mughals systematically destroyed livelihood of many ‘Hindu’ sex workers 

by destroying temples, heavy taxation etc. which led to illegal trafficking of sex workers, to 

which they couldn’t deny as they needed to come above poverty. British through their 

‘civilizing mission’, they sought to degrade the ancient traditions like Devadasi tradition and 

made the society believe that existing traditions need to be regulated by colonial masters to 

ensure it to be safe. The legislations brought by them seem to provide benefits to ‘white’ 

population with regular services rather than the sex workers. Researcher observed that a 

certain pattern is followed to gain control over the profession. They first try to demean 

the profession and its workers, takes the opportunity and exploits sex workers for their 

selfish motives. 

5.19. Researcher’s Recommendations/Solutions 

The Researcher observed various needs or steps that should be incorporated in order to provide 

betterment to the sex workers. It is to be observed that after post Vedic era, the society has 

coined a ‘disregarding, insolent’ view of the word ‘prostitution’ and the Researcher thinks that 

it should be reinterpreted in a manner which becomes a part respectable social culture. The 

legislators should consider that sex work is a profession adopted to fill the belly i.e. earn a 

livelihood. They should, rather than criminalize commercial brothel system, should regulate it 

strictly in order to deal justice with the sex workers. They should try to ensure that sex workers 

are recognized for ‘respectable’ government jobs and equal opportunity along with anonymity 

to ensure the socio-economic upliftment. The Act should be remodeled in a way which Prima 

facie assumes sex workers as victims rather than ‘sponsors’ of sex work. Hence punishment 

mechanisms should be there, making special legislations for cases relating to the Act. The 
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‘commodification’ of sex workers should be removed by sensitizing and counseling the general 

public, including grass-root levels of behavioral change to children mindsets. Only female 

version of what is a prostitute should be avoided, though arguably. The argument in favor is 

that trafficking and sex work industry expanded to ambits that can’t be encapsulated by the 

Act, as men and children become victims too. It was said, it’ll dilute the focus on female sex 

work, which is a graver issue. The sex workers should be given proper medical attention to 

avoid venereal diseases that ruin their life by ‘personality disintegration’. Pimps often traps sex 

workers in a debt bondage. The financial shall become feasible to sex workers (anonymously) 

in order to help them come out of the vicious cycle. 

5.20. Concluding Thoughts in the Light of Critical Analysis  

“To deal with such problems certain amendments must be introduced to this act. Programs such 

as DMSC and SANGRAM should be more encouraged. The DMSC, formed in July 1995, is a 

forum of nearly 40,000 sex workers based in the state of West Bengal. Its aim is to create 

solidarity and collective strength among a larger community of women in sex work. The DMSC 

grew out of an STD/HIV intervention program undertaken in 1992 in the Sonagachi red light 

district of Calcutta by the All India Institute of Hygiene and Public Health, a government health 

research and training institute, in collaboration with several local NGOs. Objecting to the 

stereotyping of sex workers as either "immoral" woman who threatened civil society or "fallen" 

women in need of rescue and rehabilitation, the DMSC emphasizes three significant points: 

 Sex work and trafficking are not synonymous. Whereas trafficking is coercive and 

exploitative, sex work can be a conscious choice of a woman as a means of livelihood. 

 Sex work should be decriminalized so that sex workers, like workers in other 

professions, have the right to demand better working conditions. The ambiguity of 

Indian laws denies sex workers their legal rights, making them vulnerable to extortion 

of all kinds and pushing them to the margins of society. 

 In order to improve the lives of women in sex work, they must be organized and 

empowered enough to claim their basic human rights of life, liberty, and security, 

including their right to health care and freedom from violence and atrocities.”176 
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SANGRAM believed that the sex workers can become the agent for change for them and for 

those around them in a similar position. It started a peer-education to educate sex workers the 

use of precautions like condoms and treating the people already suffering the diseases.  

“Sangram organizes its work around the following three principles: 

 There is a distinction between trafficking, which is a criminal issue, and adult sex work. 

Women in sex work choose to remain in this business for many reasons. 

 Adult sex work should be decriminalized. Women in sex work should be entitled to the 

same legal rights as other people involved in other socially acceptable forms of labor, 

and their labor ought to be regarded as socially productive and useful. 

 It is imperative for women in sex work to unite to be able to claim their rights to human 

dignity, liberty, security, fair administration of justice, respect, a life free of 

discrimination, and freedom of expression and association.”177 

“In 1996, the peer education program led to the formation of the first of two Veshya AIDS 

Muqabla Parishads (VAMPs), collectives of women in sex work in Maharashtra. Although 

VAMPs are closely linked with SANGRAM, they are separately registered as collectives and 

have their own board of members drawn from women in sex work.”178 

Autonomous power concentrated in the hands of DATC should be decentralized and be 

distributed at different levels so that the arrest, rescue or rehabilitation of a sex worker is not 

subject to the whim of a particular group of people.  

Focus of the act should also not remain restricted to prostitution but also consider the trafficking 

as a whole. As trafficking nowadays are happening for child labor, bonded labor and organ 

trafficking also. 

And all the three very important questions should be answered clearly by each citizen. Only 

then the act can be termed to have made any success 
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 5.21. Concluding Thoughts in the Light of Judicial Interpretation 

On the question of the reasons underlying the intervention of the judiciary in the matters of sex 

work the conclusion reached is that there were many uncertainties and ambiguities in the 

immoral traffic prevention act 1956 with certain sections like section 20 providing draconian 

measures against the sex workers. These sections were challenged in courts and thus began the 

chain of litigation related to sex work and sex workers. On the question of the manner of 

interpretation adopted by the judiciary while dealing with trafficking of women and girls and 

sex work the conclusion reached by this that the Indian judiciary has very narrowly and 

subjectively interpreted the laws related to trafficking in women and girls. The narrow 

interpretation is most vividly exemplified in the judgement of Justice Subba Rao in State of 

Uttar Pradesh v. Kaushaila where he used intelligible differentia as a defense for 

differentiating between women who are sex workers and women who are not sex workers. 

Another moot point in the research was whether there has been stigmatizing of sex workers as 

bad women by the judiciary. The conclusion reached is that the judges have viewed sex work 

from the socially male dominant vantage point or perspective and have termed and treated sex 

workers as bad women. There has been strong entrenchment of patriarchal values in the 

judiciary. The understanding developed by this research is that so far the judiciary has failed 

in playing any positive groundbreaking role in ameliorating the plight of sex workers rather 

contrary to expectations the courts especially the Supreme Court has shown conservative, 

prejudiced, insensitive, indifferent and ignorant attitude towards the issue of sex work. Except 

for a few progressive judgements the majority of judgements of higher judiciary are inspired 

by notions of patriarchy. 

The Indian judiciary has taken a biased approach in dealing with the issue of sex work and 

trafficking of women and girls and has termed sex work as immoral and has attached indignity 

to the occupation of sex work. Ultimately the question is why there is a need to term sex work 

as an issue?  

Although certainly there are issues related to the treatment of sex workers and laws related to 

sex work but sex work and sex workers should not be generalized. Certainly, there is an issue 

when the question is of forced sex work and trafficking but terming sex work per se as an issue 

is something to think about. The question is whether sex workers have a right to livelihood and 

to sustain themselves through sex work? These are the questions which we as a society have to 

think about. Are the sex workers not normal human beings? Why is there a need for them to 
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hide their identities? The solution to these problems is not simply law making and its 

enforcement by judiciary but there is a greater need for us to change our views and attitudes.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


